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from Outer Continental Shelf lands, and for 
other purposes; to the Committee on the Ju
diciary. 

By Mr. MAHON (for himself and M!r. 
Bow): 

H.J. Res. 1276. Joint resolution to provide 
for the appointment of Robert Strange Mc
Namara as Citizen Regent of the Board of 
Regents of the Smithsonian Institution; to 
the Committee on House Administration. 

By Mr. RODINO: 
H.J. Res. 1277. Joint resolution to provide 

that it be the sense of Congress that a White 
House Conference on Aging be called by the 
President of the United States in 1971, to 
be planned and conducted by the Secretary 
of Health, Education, and Welfare to assist 
the States in conducting similar conferences 
on aging prior to the White House Confer
ence on Aging, and for other purposes; to 
the Committee on Education and Labor. 

By Mr. RARICK: 
H. Con. Res. 780. Concurrent resolution ex

pressing the sense of Congress With respect 
to the entry into the United States of de
serters from the Armed Forces; to the Com
mittee on Armed Services. 

By Mr.DORN: 
H. Res. 1175. Resolution expressing the 

sense of the House of Representatives With 
respect to the use of the Bolling Air Force 
Base and Anaoostia Naval Air Station for 
general aviation purposes; to the Commit
tee on Armed Services. 

By Mr. PUCINSKI: 
H. Res. 1176. Resolution that it is the sense 

of the House of Representatives that the 
United States enter into an agreement With 
the Government of Israel for the sale of mili
tary planes, commonly known as Phantom 
jet fighters, necessary for Israel's defense to 
an amount which shall be adequate to pro
vide Israel With a deterrent force capable of 
preventing future Arab aggression by offset
ting sophisticated weapons received by the 
Arab States, and on order for future delivery, 

. and to replace losses suffered by Israel in the 
1967 confilct; to the Committee on Foreign 
Affairs. 

MEMORIALS 

Under clause 4 of rule XXII, memorials 
were presented and referred as follows: 

344. By the SPEAKER: Memorial of the 
Legislature of the State of California, rela
tive to the development of Trinidad Harbor; 
to the Committee on Public Works. 

345. Also, memorial of the Legislature of 
the State of California, relative to Federal 
participation in welfare payments to non
residents; to the Committee on Ways and 
Means. 

PRIVATE BILLS AND RESOLUTIONS 
Under clause 1 of rule XXII, private 

bills and resolutions were introduced 
and severally ref erred as follows: 

By Mr. ADDABBO: 
R.R. 17374. A bill for the relief of Erasmo 

LoPiparo; to the Committee on the Judici
ary. 

R .R. 17375. A bill for the relief of Virgilia 
and Geuseppe Pappalardo; to the Commit
tee on the Judiciary. 

By Mr. ANNUNZIO: 
R.R. 17376. A bill for the relief of Vin

cenzo Angelilli; .to the Committee on the 
Judiciary. 

R.R. 17377. A bill for the relief of Elena 
Giacomettii; to the Committee on the Judi
ciary. 

By Mr. BINGHAM: 
H.R. 17378. A bill for the relief of Wei 

Lian Lee; to the Committee on the Judici
ary. 

By Mr. BRASCO: 
R.R. 17379. A bill for the relief of Helene 

Albilia; to the Committee on the Judiciary. 
R.R. 17380. A bill for the relief of Vito 

Rallo; to the Committee on the Judiciary. 
By Mr. BROWN of California: 

R.R. 17381. A bill for the relief of Ping
Kwai Chan and Sau-Yee Chan; to the Com
mittee on the Judiciary. 

R.R. 17382. A bill for the relief of Raul 
Fernando Berdugo; to the Committee on 
the Judiciary. 

By Mr. BROYHILL of Virginia (by re
quest): 

R .R. 17383. A bill for the relief of Edward 
s . Cook; to the Committee on the Judiciary. 

R .R. 17384. A bill for the relief of Ihsan 
S. Ibrahim, his wife, Hayfa I. Ibrahim, and 
their children, Nada I. Ibrahim and Hussain 
I. Ibrahim; to the Committee on the Judi
ciary. 

By Mr. CHAMBERLAIN: 
R.R. 17385. A bill for the relief of Dr. 

Ashraf El-bayoumi, his Wife, Soheir, and 
children, Mona and Amr; to the Committee 
on the Judiciary. 

By Mr. DIGGS: 
R.R. 17386. A bill for the relief of Mr. and 

Mrs. Georgorio T. Mariano, Jr.; to the Com
mittee on the Judiciary. 

By Mr. EILBERG: 
R.R. 17387. A bill to provide for the relief 

of certain civilian employees of the Air Force; 
to the Cammi ttee on the Judiciary. 

By Mr. FARBSTEIN: 
R.R. 17388. A bill for the relief of Sebas

tian Silvio; to the Committee on the Judi
ciary. 

By Mr. FINO: 
R .R. 17389. A bill for the relief of Filippo 

Passantino; to the Committee on the Judi
ciary. 

R.R. 17390. A bill for the relief of Monique 
Paule Sulter; to the Committee on the Judi
ciary. 

By Mr. RHODES of Pennsylvania: 
R.R. 17391. A bill for the relief of Anna 

Calafiore; to the Committee on the Judi
ciary. 

By Mr. ROGERS of Florida (by re
quest): 

R .R. 17392. A bill for the relief of Carlo 
Crinto; to the Committee on the Judiciary. 

R.R. 17393. A bill for the relief of Gabriele 
Fioriti; to the Committee on the Judiciary. 

R.R. 17394. A bill for the relief of Michele 
Pucillo, his wife, Giagina Ragozzino Pucillo, 
and their minor daughter, Geraldina Pucillo; 
to the Committee on the Judiciary. 

R.R. 17395. A bill for the relief of Valerio 
Rossi; to the Committee on the Judiciary. 

By Mr. ROSENTHAL: 
R.R. 17396. A bill for the relief of Mr. and 

Mrs. Dov Hanel and their son; to the Com
mittee on the Judiciary. 

By Mr. RYAN: 
R.R. 17397. A bill for the relief of Alfredo 

M. Carreon; to the Committee on the Ju
diciary. 

By Mr. SCHEUER: 
R.R. 17398. A bill for the relief of Dr. Nas

ser Shekib and Lila Shekib; to the Committee 
on the Judiciary. 

By Mr. SLACK: 
R.R. 17399. A bill for the relief of Mrs. 

Latife Hassan Mahmoud; to the Committee 
on the Judiciary. 

By Mr. WALDIE: 
R .R. 17400. A bill for the relief Of Edith 

L. Lynch; to the Committee on the Judiciary. 
By Mr. ASHMORE: 

H.Res. 1177.1 A resolution for the relief of 
Faith M. Lewls Kochendorfer and others; to 
the Committee on the Judiciary . 

PETITIONS, ETC. 

Under clause 1 of rule XXII, petitions 
and papers were laid on the Clerk's desk 
and referred as follows: 

318. By the SPEAKER: Petition of IMrs. 
Isabelle Gallegos, Denver, Colo., relative to 
her son's special orders for Vietnam; to the 
Committee on Armed Services. 

319. Also, petition of Melvin C. Holt, Leav
enworth, Kans., relative to his petition dated 
April 15, 1968, requesting information con
cerning its status; to the Committee on the 
Judiciary . 

. SENATE-Monday, May 20, 1968 
The Senate met at 12 noon, and was 

called to order by the President pro tem
pore. 

The Chaplain, Rev. Frederick Brown 
Harris, D.D., offered the following 
prayer: 

Our Father God, in whose keeping are 
the destinies of men and nations, endue 
with Thy wisdom our fallible minds as 
we face decisions with the background 
of fearful forces of nature which, if not 
harnessed by mutual good will, may 
destroy us utterly. 

Give us greatness of soul that the keys 
of new power may be used to open doors, 
not of peril, but of phmty for the whole 
ear th. 

By tasks too difficult for us, we are 
CXIV--880-Part 11 

driven unto Thee for strength to endure 
and wisdom to interpret rightly the signs 
of these testing times. 

Save those who minister here from 
false choices, and guide their hands and 
minds to heal and bind, to build and to 
bless. 

For-

" We are watchers of a beacon whose light 
must never die; 

We are guardians of an altar that shows 
Thee ever nigh; 

We are children of Thy freemen who 
sleep beneath the sod; 

For- the might of Thine arm we bless 
Thee: Our God, our Father's God." 

Amen. 

THE JOURNAL 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the reading of 
the Journal of the proceedings of Fri
day, May 17, 1968, be dispensed with. 

The PRESIDENT pro tempore. With
out objection, it is so ordered. 

WAIVER OF CALL OF THE 
CALENDAR 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the call of the 
legislative calendar, under rule VIII, be 
dispensed with. 

The PRESIDENT pro tempore. With
out objection, it is so ordered. 
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LIMITATION ON STATEMENTS DUR
ING TRANSACTION OF ROUTINE 
MORNING BUSINESS 
Mr. MANSFIELD. Mr. President, I ask 

unanimous consent that statements in 
relation to the transaction of routine 
morning business be limited to 3 minutes. 

The PRESIDENT pro tempore. With
out objection, it is so ordered. 

SUBCOMMITTEE MEETING DURING 
SENATE SESSION 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the Subcommit
tee on Business and Commerce of the 
Committee on the District of Columbia 
be authorized to meet during the session 
of the Senate today. 

The PRESIDENT pro tempore. With
out objection, it is so ordered. 

THE CALENDAR 
Mr. MANSFIELD. Mr. President, I ask 

unanimous consent that the Senate pro
ceed to the consideration of Calendar 
Nos. 1108, 1110, and 1114. 

The PRESIDENT pro tempore. With
out objection, it is so ordered. 

AMENDMENT OF THE WATERSHED 
PROTECTION AND FLOOD PRE
VENTION ACT 
The Senate proceeded to oonsider the 

bill <S. 2276) to amend the Watershed 
Protection and Flood Prevention Act to 
permit the Secretary of Agriculture to 
contract for the construction of works 
of improvement upon request of local 
organizations which had been reported 
from the Committee on Agriculture, with 
an amendment on page 1, at the begin
ning of line 8, strike out "unless requested 
to do so by the local organization" and, in 
lieu thereof, insert a colon and "Provided, 
That, if requesrted to do so by the local 
organization, the Secretary ma::r enter 
into contracts for the oonstruction of 
structures."; so as to make the bill read: 

s. 2276 
Be it enact.ed by the Senate and House 

of Representatives of the United States of 
America in Congress assembled, That section 
6(2) of the Watershed Protection and Flood 
Prevention Act is amended to read as fol
lows: . 

"(2) Except as to the installation of works 
of improvement on Federal lands, the Secre
tary shall not construct or enter into any 
contract for the construction of any struc
ture: Provided, Tb.at, if requested to do so by 
the local organization, the Secretary may 
enter into contracts for the construction of 
structures." 

The amendment was agreed to. 
The bill was ordered to be engrossed 

for a third reading, was read the third 
time, and passed. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent to have printed in the 
RECORD an excerpt from the report-No. 
1125-explaining the purposes of the 
bill. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

This blll amends the Watershed Protection 
and Flood Prevention Act to permit the Sec
retary of Agriculture, upon the request of the 

local organization, to contract for the con
struction of works of improvement. At pres
ent the Secretary is prohibited from con
structing, or contracting to construct, such 
works, so the contracting must be done by 
the local organizations. 

Local organizations frequently are inex
perienced in contract administration, and act 
under the supervision of the Secretary, with 
added difficulty for the local organization, 
the Secretary, and contractors. The bill, by 
permitting the Secretary to execute the con
tract, would result in lower cost, save time, 
avoid disputes, and strengthen operation of 
the program. It has no effect on the respec
tive contributions of the United States and 
the local organization to the financing of the 
project, except to the extent that it would 
reduce administrative costs. 

The committee amendment, which was 
suggested by the Department, would make it 
clear that the Secretary could not under
take construction, but would be limited to 
contracting for such construction. 

EMERGENCY CREDIT REVOLVING 
FUND 

The joint resolution (S.J. Res. 168) to 
authorize the temporary funding of the 
Emergency Credit Revolving Fund was 
considered, ordered to be engrossed for a 
third reading, read the third time, and 
passed, as follows: 

S.J. RES. 168 
Resolved by the Senate and House of Rep

resentatives of the United States of America 
in Congress assembled, That the Commodity 
Credit Corporation is hereby authorized and 
directed to make advances to the Emergency 
Credit Revolving Fund (7 U.S.C. 1966) in a 
total amount not to exceed $30,000,000. Such 
advances together with interest at a rate 
which will compensate Commodity Credit 
Corporation for its cost of money during the 
period in which the advance was outstand
ing shall be reimbursed out of appropria
tions to the fund hereafter made. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent to have printed in 
the RECORD an excerpt from the report 
(No. 1127), explaining the purposes of 
the joint resolution. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

This joint resolution would direct the 
Commodity Credit Corporation to advance 
up to $30 million to the emergency credit 
revolving fund. The advances would later be 
repaid with interest out of appropriations to 
the fund. The background and need for this 
legislation is explained in the attached re
port from the Secretary of Agriculture rec
om:r;nending its enactment. 

INTER-AMERICAN DEVELOPMENT 
BANK 

The bill (H.R. 15364) to provide for in
creased participation by the United 
Staites in the Inter-American Develop
ment Bank, and for other purposes, was 
considered, ordered to a third reading, 
read the third time, and passed. 

Mr. MANSFIELD. Mr. President, I 
move to reconsider the vote by which 
the bill was passed. 

Mr. CARLSON. I move to lay that mo
tion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent to have printed in 
the RECORD an excerpt from the report 

<No. 1131), explaining the purposes of 
the bill. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

1. PURPOSE OF THE BILL 

H.R. 16364 amends the Inter-American 
Development Bank Act of 1969 (Public Law 
86-147) to authorize the U.S. Governor of the 
Bank (the Secretary of the Treasury) to 
vote in favor of a $f billion increase in the 
Bank's authorized callable capital stock. The 
U.S. Governor ls also authorized to agree on 
behalf of the United States to subscribe this 
Nation's proportionate share of the increase, 
amounting to $411,760,000. The bill further 
authorizes appropriation of the last-named 
sum, without fiscal year limitation. These 
funds wm be requested in 1968 and in 1970 
in two equal appropriations of $206,880,000 
each. Such subscriptions to callable capital 
stock in themselves do not involve any budg
etary expenditure. Moreover, the Bank to date 
has not had any occasion to levy a call on 
existing capital shares, and it is considered 
very unlikely that such a requirement for 
cash payments would occur in the foreseeable 
future. 

2. BACKGROUND 

The Inter-American Development Bank, es
tablished in 1969, and with lending expe
rience dating from 1916, currently has 21 
member countries which are all represented 
in the Organization of American States. Hav
ing withdrawn from the OAS, Cuba is not 
eligible for membership. The Bank ls de
signed to accelerate economic and social de
velopment in the Latin American member 
countries and is generally modeled upon the 
organization and procedures of the Inter
national Bank for Reconstruction and De
velopment, or World Bank. 

As of the beginning of 1968, the Inter
Amerlcan Bank had authorized an overall 
total of roughly 460 loans from its resources, 
lnvolvi-llg the equivalent of almost $2.4 bil
lion. These sums actually represent a minor
ity participation in Bank projects for devel
opment in Latin America which total 
approximately $6.4 bllllon; in accord with 
the emphasis placed on self-help by the 
Bank, the Latin American borrowers them
selves are investing the greater portion of 
the funds needed for the projects. Not only 
does the Bank maintain rigorous criteria for 
its financing, it also engages in extensive co
ordination with other international and na
tional development institutions and agencies. 
In particular, the Bank has undertaken to 
give special attention to the views of the 
Inter-American Committee on the Alliance 
for Progress (CIAP, as it is abbreviated from 
the Spanish) . 

Since the Bank commenced operating in 
1960 it has conducted its activities through 
one "hard-loan" window, the ordinary capi
tal account, and two "soft-loan" windows, 
the Fund for Special Operations (FSO) and 
the Social Progress Trust Fund (SPTF). 
These three funds are kept completely sepa
rate from each other. In 1966, however, the 
three windows in effect were reduced to two 
when the funds available to the SPTF ($526 
million entirely supplied by the United 
States) were not replenished after use, and 
its social development functions were taken 
over by the FSO. The Fund for Special Oper
ations last year was provided with the assur
ance of additional lending resources of $1.2 
billion from the Bank members over a 3-year 
period. The pending request from the Bank 
concerns only the ordinary capital, or hard
loan window. 

3. BANK ORDINARY OPERATIONS 

The following table illustrates the author
ized capital stock resources of the Bank 
taking account of the original 1969 authori
zation, the 1964 increase and the increase 
proposed for this current calendar year: 
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AUTHORIZED CAPITAL STOCK 

Jin millions of dollars equivalent) 

Origi8?~c~i~~a~aici-;ii=== :: : : :: : : =::::: = =: 
01 which callable _________ ____ ___ __ _ 

1964 increase in callable capital_ ___ ___ __ _ 
1964 increase in capital for subscription 

by possible future members ______ _____ _ 

Total U.S. share 

850 350. 00 
(400) (150. 00) 
(450) (200. 00) 

1, 000 411. 76 

300 - - - - - - - - --------
Authorized total______________ ____ 2, 150 761. 76 

Proposed 1968 increase in callable capital__ 1, 000 411. 76 

Authorized total after increase______ 3, 150 1, 173. 52 

From these figures it will be seen that 
only some e400 million of the total current 
authorlz.ed capital has actually been paid 
into the Bank. The bulk of the ordinary lend
ing resources increasingly are derived from 
the Bank's bond issues in private capi
tal markets here and abroad. The Govern
ment-guaranteed backing for these bonds 
(which have a triple A rating) is afforded 
by the callable subscriptions to the capital 
stock. These callable amounts are not paid 
in cash when subscribed and appropriated; 
they remain only a book entry unless needed 
to make good on guarantees that cannot be 
covered otherwise. The "funds" appropriated 
for the U.S. shares of callable capital since 
1959 thus have remained with the U.S. 
Treasury. 

Through the end of 1967. ordinary capi
tal loans from the Bank on normal commer
cial terms numbered 155, involving author
izations for $901 million; over half that sum 
had been disbursed, and some $62 million 
had already been repaid. By . that same date. 
there had been 77 loans totaling about $380 
million equivalent devoted to industrial and 
mining projects, 26 loans of roughly $188 
milUon for agriculture and 18 loans of about 
$180 million !or electric power. Other areas 
receiving smaller sums were transportation, 
water, and sewage, export financing and pre
investment studies. It should be noted that 
Bank lending and technical assistance are 
not confined to strictly national projects, 
but are increasingly being devoted to multi
national areas in keeping With the aims of 
regional economic. integration. 

The terms for loans from the Bank's ordi
nary capital are what are usually described 
as "hard": that is, they reflect the cost of the 
funds borrowed by the Bank from private 
markets. Aloo, principal and interest are pay
able in the currencies loaned, and maturity 
dates range between 7 to 20 years, with the 
average running at about 15 years. Current
ly the interest rate on dollar loans is 7%, 
percent, and a standard commitment fee of 
1 Y-l percent is chargeG. on the unused balance 
of such loans, commencing to accrue 60 days 
after signature of a loan contract. Charges 
are slightly higher on loans made from re
sources obtained by bond flotations in the 
capital markets of nonmember countries. 
Through these terms the Bank has been able 
to accumulate ordinary capital reserves now 
approaching the $45 million mark. 

4. THE CURRENT PROPOSAL 

In a report of April 1967 the Bank's Execu
tive Directors set forth a goal of maintaining 
an ordinary capital lending rate of $175 mil
lion a year for the period 1968-70. However, 
as of December 31, 1967, the Bank h ad avail
able cash funds of about $52 million and 
remaining borrowing capacity of roughly $98 
million, giving a total of approximately $150 
million, which would not even cover the 
p rojected lending rate for 1 year. 

The reason for the limited borrowing au
thority remaining to the Bank lies in agree
ments made ·with bondholders when the first 
borrowing was made in 1962. The Bank un
dertook that it would limit its borrowings 
and guarantees to the amount of tp.e sub
scription o! the United States to the Bank's. 

callable capital.. It did s0 in order to acqu.iie 
the highest ratings for its bonds and to hold 
down the cost of money borrowed from the 
private market, which in turn is reflected 
in the interest rates on loans to Bank mem
bers. 

Accordingly, the Bank's Board of Gover
nors in April 1967 recommended to member 
governments the proposed $1 billion expan
sion of authorized callable ordinary capital 
stock. The proposal Will become effective in 
October 1968 if members subscribing to at 
least 75 percent of the increase, $750 million. 
accept it through their standard constitu
tional procedures. Each country is scheduled 
to share in the increase in the same propor
tion as its existing share in current total au
thorized stock- Thus the U.S. share remains 
at 41.18 percent; there also has been no 
change in the 42-percent voting power of 
the United States. All subscriptions are to be 
made in two installments in 1968 and 1970, 
and no country's subscription to either in
stallment will become effective until 75 per
cent of subscriptions for each installment 
are completed. Enough countries have com
pleted action so that the U.S. subscription 
will bring the increase into etrect. 

5. COMMITTEE ACTION 

The President of the United States, in his 
budget message of January 29, 1968, stated 
his intention of requesting an increase in the 
U.S. subscription to the callable capital of 
the Inter-American Bank. On February 8 
there was referred to the Committee on For
eign Relations a letter from the Secretary of 
the Treasury transmitting a draft of proposed 
legislation to give effect to the Presidential 
determination. An NAC report favoring such 
action was received by the committee on 
February 27 from Secretary Fowler in his ca
pacity as Chairman of the National Advisory 
Council on International Monetary, and Fi
nancial Policies. On February 15 Senator Ful
bright, by request, introduced S. 2975, a vir
tually identical blll to H.R. 15364, to provide 
for U.S. participation in the proposed in
crease in callable capital of the Bank. How
ever, the House of Representatives passed its 
companion bill on March 19, 1968, and H.R. 
15364 was referred to the Foreign Relations 
Committee the following day. 

The committee held a public hearing on 
H.R. 15364 on March 25, receiving testimony 
from Under Secretary o! the Treasury Joseph 
W. Barr; Robert M. Sayre, Deputy Assistant 
Secretary of State for Inter-American Affairs; 
and Reuben Stern!eld, alternate U.S. Execu
tive Director of the Inter-American Bank. 
Thereafter the bill was considered in execu
tive session on April 3 and several members 
felt that another hearing should be held in 
order to develop additional information on 
the balance-of-payments question, on loan 
procedures and end-use review, and on meth
ods employed in the eventuality of a call 
on member governments of the Bank. These 
subjects are discussed briefly under subhead
ings below. 

An executive hearing was held on May 8 
with Mr. Reuben Sternfeld and Mr. John 
Petty, Assistant Secretary of the Treasury for 
International Affairs. At the conclusion of 
the hearing that day the committee further 
considered H.R. 15364 in executive session 
and, without objection, ordered the bill re
ported favorably without amendment. 

A. The U.S. balance of payments 
According to testimony given the com

mittee by Under Secretary of the Treasury 
Barr, over the pa.st 5 years through 1967 the 
impact of the Bank's ordinary capital opera
tions on the U.S. balance of payments has 
amounted to a plus to this country of a 
total of $129 m.illion-"or an average of a 
favorable $26 million per yea r." It was 
pointed out that the Bank has recently in
tensified its efforts to fl.oat bond issues out
side the United States capital markets. Thus, 
o! the Bank's total funded debt of roughly 

$513 million at the end of 1967, about 35 per
cent was borrowed a.broad. 

The Bank has additionally established a. 
formal policy of seeking to cooperate with 
t,he United States in the payments field. The 
more technica..1 aspects of this policy are best ' 
quoted directly from the NAC report on the 
current proposal: 

"On October 15, 1967, the Bank took a fur
ther significant action which had the dual 
effect of helping to generate additional funds 
from nonmember countries and of showing 
its understanding and constructive attitude 
regarding the U.S. balance-of-payments pro)l
lem. On that date the Bank announced plans 
for the adoption of measures aimed at mo
bilizing additional financial resources for 
Latin America's development from countries 
not currently members of the Bank. These 
measures will condition procurement fi
nanced with ordinary capital loans in eco
nomically advanced nonmember countries on 
an appropriate contribution of resources to 
the Bank by the respective country. Pro
curement under ordinary capita.I loans now 
takes place on an international competitive 
bidding basis. 

"Under the decision announced by the 
Bank, a country in a. reasonably advanced 
stage of development , will be considered 
eligible for procurement under loans from 
the ordinary capital resources of the Bank 
in any given period only if, up to a date 
shortly before the beginning of the period, 
the country has provided resources to the 
Bank on reasonable terms in a cumulative 
amount bearing an acceptable percentage 
relationship--100 percent after a transitional 
period-to cumulative procurement already 
effected in such country. Contributions of 
financial resources to the Bank can include 
bond sales, funds entrusted to the Bank for 
administration, participation in Bank loans, 
and parallel financing operations. The new 
policy applies only to procurement under 
loans authorized. after October 15, 1967. How
ever, for purposes of determining the eligibil
ity of developed countries, both procure
ment and the provision of resources will be 
taken into account from the beginning of the 
Bank's operations on a cumulative basis. 

'urhis new policy, effective January l, 1968. 
applies t.o a list of economically advanced 
countries initially consisting of Austria. Aus
tralia, Belgium. Canada, Denmark, Finland, 
France, Germany, Italy, Japan. Luxem.bourg. 
the Netherlands, New Zealand, Norway, South 
Africa, Sweden. Switzerland, and the United 
Kingdom. 

"The Bank's cooperation with respect to 
the U.S. balance-of-payments problem is also 
demonstrated in its handling of the proceeds 
from the flotation of bond issues in the U.S. 
capital market. This cooperation has taken 
the form of undertakings on the part of the 
Bank to invest in the United States the pro
ceeds from the sale of bonds to U.S. investors 
in such manner as to eliminate any effect 
on the U.S. balance of payments until the 
end of 1969. Under these conditions the 
Bank's loan flotations in the United States 
have no early impact on our balance of pay
ments. It is only at a later stage when the 
proceeds from such issues are disbursed un
der loan contracts that the Bank's ordinary 
capital transactions may affect the U.S. bal
ance-of-payments s!tuation. These under
takings to invest proceeds of bond issues in 
the United States help assure the Bank's 
ordinary capital operations will have only 
minimal effect on the U.S. balance of pay
ments." 

B. Audit and ena:.use revi ew 
Late this past February t he Bank's Board 

of Executive Directors approved a new pro
posal-resulting from a congressional initia
tive last year-to create within the Bank a 
system of comprehensive and continuing 
independent audit, with special at tention to 
be given to the effectiveness of loan pro
cedures. This new system, which originally 



13966 CONGRESSIONAL ·RECORD- SENATE May 20, 1968 

was developed from a set of guidelines of
fered by the U.S. General Accounting Office, 
was unanimously accepted by the Directors 
and is being implemented. It is designed 
along the line of what we would term an 
end-use review, and it will be supplementary 
to the regular financial audit undertaken by 
the firm of Price Waterhouse & Co. A special 
small auditing group, including a member 
from the United States, will be expected to 
examine procedures and operations both in 
Washington and in the field. And the results 
of such audits will be available for scrutiny 
by member governments of the Bank. These 
auditors will be under the guidance of the 
Executive Directors rather than of the Bank's 
management. Their work will be completely 
additional to the extensive loan control tech
niques already in use and described in a July 
1967, report to the Director by the Bank's 
Executive Vice President; a copy of this pa
per is available in the committee files. 

Although not every committee member was 
fully convinced of the likely efficacy of the 
proposed new measures, there was much ap
preciation expressed for the forthcoming at
titude of the Bank. There was no member 
who was not willing to withhold judgment 
until evidence had been accumulated about 
the workings of such a system. 

a. Calls in event of defaults 
Some confusion was created in commit

tee as a result of the discussion in the pub
lic hearing concerning the way in which 
the guarantees might be invoked by the 
Bank in case of need. Calls may be made 
only to meet Bank obligations created by bor
rowings of funds for inclusion in the Bank's 
ordinary capital resources. In other words, 
calls could be made only if the Bank did not 
have the money to pay back its bond-holders. 
Such an unlikley event could occur only if 
there were large-scale defaults by the Bank's 
borrowers which would wipe out the reserves 
which the Bank has established for such 
contingencies. To date, there have been two 
defaults in the hard-loan operations, and 
none in the soft-loan activities, together 
amounting to slightly over $10 million. Both 
loans were made in the Bank's early days 
before government or quasi-official guaran
tees were required. After completion of legal 
moves to recover everything possible from 
the failed enterprises the net loss to the 
Bank probably wm be slight. In any event, 
such sums would be relatively minor when 
set in the context of constantly increasing 
reserves of roughly $45 million. 

However, in a hypothetical situation in 
which the Bank did not have the resources 
to repay the bondholders, then the Bank 
would make a call on all member coun
tries in proportion to their respective shares 
in the capital stock. The call would be made 
in the currency necessary to meet the de
fault. The U.S. share in any such call would 
be approximately 41 percent. If one or more 
other members failed to respond to the call, 
an unlikely course which would virtually 
destroy a country's international credit posi
tion, then all the other members would be 
liable for that unpaid share. In that circum
stance, another call would be issued to all 
Bank members and the U.S. share again 
would be roughly 41 percent of the amount 
needed to make up an individual nation's 
unmet obligation. In this second call, if one 
of the members refused to accept its share, 
there would be a thfrd call to meet that un
paid obligation. The process would continue 
until all obligations to bondholders had been 
fulfilled. At the sa'me time, any defaulting 
member country would continue to be held 
legally responsible for its share which was 
covered by other members. 

From this it Will be seen that there is no 
reason to be concerned that the United 
States alone would have to fulfill all guar
antees issued by the Bank. Such a wildly im
probable event presumably could only come 

about as a result of worldWide financial 
chaos. 

6. CONCLUSION 
The Committee on Foreign Relations con

tinues to maintain the view that no geo
graphical region is more important to this 
country than Latin America, and that multi
national partnership With our neighbors is 
the best means of our helping forward the 
econOinic and social development of the 
region. In promoting this objective the 
record of the Bank has been a sound one. 
The pending legislation involves no cash 
payments from the Treasury, but only a book 
entry in the nature of a contingent liability. 
Moreover, its longer-term impact on the U.S. 
balance of payments is likely to be either 
modest or nonexistent. The cominittee there
fore urges the Senate to take early favorable 
action on H.R. 15364. 

EXECUTIVE COMMUNICATIONS, 
ETC. 

The PRESIDENT pro tempore laid be
fore the Senate the following letters, 
which were referred as indicated: 
REPORT OF ACTUAL PROCUREMENT RECEIPTS FOR 

MEDICAL STOCKPILE OF CIVIL DEFENSE EMER• 
GENCY SUPPLIES AND EQUIPMENT PURPOSES 
A letter from the Acting Secretary of 

Health, Education, and Welfare, reporting, 
pursuant to law, on the actual procurement 
receipts for medical stockpile of civil defense 
emergency supplies and equipment purposes, 
for the quarter ended March 31, 1968; to the 
Cominittee on Armed Services. 
AMENDMENT OF FOREIGN SERVICE ACT OF 1946 

A letter from the Assistant Secretary for 
Congressional Relations, Department of State, 
transmitting a draft of proposed legislation 
to amend the Foreign Service Act of 1946, as 
amended, and for other purposes (with ac
companying papers); to the O.ommittee on 
Foreign Relations. 

REPORTS OF COMPTROLLER GENERAL 
A letter from the Comptroller General of 

the United States, transinitting, pursuant to 
law, a report on review of adininistration of 
U.S. assistance for capital development proj
ects in Brazil, Agency for Internatio.nal De
velopment, Department of State, dated May 
16, 1968 (with an accompanying report); to 
the Committee on Government Operations. 

A letter from the Acting Comptroller Gen
eral of the United States, transmitting, pur
suant to law, a report on savings available 
to the Government through elimination of 
duplicate inventories, General Services Ad
ministration, Department of the Navy, dated 
May 16, 1968 (with an accompanying re
port); to the Committee on Government 
Operations. 
NOTICE OF RECEIPT OF PROJECT PROPOSALS UN

DER SMALL RECLAMATION PROJECTS ACT OF 
1956 
A letter from the Assistant Secretary of the 

Interior, reporting, pursuant to law, on the 
receipt of project proposals under the Small 
Reclamation Projects Act of 1956, from 
Cameron County Water Improvement Dis
trict No. 2, San Benito, Tex., Central Oregon 
Irrigation District, Redmond, Oreg., Lakeside 
Irrigation Water District, Hanford, Calif., and 
Buttonwillow Improvement District, Bakers
field, Calif.; to the Committee on Interior 
and Insular Affairs. 

PETITIONS . AND MEMORIALS 
Petitions, etc., were laid before the 

Senate, or presented, and referred as in
dicated: 

By the PRESIDENT pro tempore: 
A joint resolution of the Legislature of the 

State of California; to the Committee on 
Finance: 

"ASSEMBLY JOINT RESOLUTION 35 
"Joint resolution relative to Federal partici

pation in welfare payments to nonresidents 
"Whereas, The Federal Social Security Act 

since its enactment in 1935 has perinitted the 
various states to impose reasonable residence 
requirements for eligibility to the various 
public assistance programs whose costs are 
partly paid by federal funds; and 

"Whereas, The Federal Social Security Act 
so provides at the present time, with Cali
fornia having consistently required a reason
able continued residence as an eligibility 
factor for permanent public assistance pay
ments; and 

"Whereas, A federal court in California and 
other federal courts in other parts of the na
tion have declared the unconstitutionality 
of such residence requirements alleging that 
they contravene the "equal protection of the 
law" guarantee of the Federal Constitution 
and that they unduly restrict the freedom of 
Americans to travel at Will within the coun
try; and 

"Whereas, If this new judicial theory is up
held by the United States Supreme Court, 
state and county costs of public assistance in 
California will be tremendously and perma
nently increased; now, therefore, be it 

"Resolved by the Assembly and Senate of 
the State of California, jointly, That the Leg
islature of the State of California respectfully 
memorializes the President and the Con
gress of the United States to amend the Fed
eral Social Security Aot at once so as to pro
vide full federal financing of public assist
ance payments made to recipients who do not 
meet the length of residence requirements 
presently permitted by federal statute and 
contained in the California Welfare and In
stitutions Code and applicable statutes in 
other states, such federal financing to con
tinue in each case only until the existing 
length of residence requirements have been 
met by each recipient; and be it further 

"Resolved, That the Chief Clerk of the As
sembly transmit copies of this resolution to 
the President and Vice President of the 
United States, to the Speaker of the House 
of Representatives, and to each Senator and 
Representative from California in the Con
gress of the United States. 

"Adopted in Assembly May 3, 1968. 
"Adopted in Senate May 2, 1968." 
A resolution adopted by the National Guard 

Association of Alabama, Birmingham, Ala., 
praying for the reexamination of the Army 
National Guard; to the Committee on Armed 
Services. 

EXECUTIVE REPORT OF A 
COMMITI'EE 

As in executive session, the following 
favorable report of a nomination was 
submitted: 

By Mr. SPARKMAN, from the Commit
tee on Banking and Currency: 

Manuel Frederick Cohen, of Maryland, to 
be a member of the Securities and Exchange 
Commission. 

BILL INTRODUCED 

A bill was introduced, read the first 
time, and, by unanimous consent, the 
second time, and referred as follows: 

By Mr. MAGNUSON (by request): 
S. 3519. A bill to provide increased pro

grams of assistance to the fishing industry 
of the United States; to the Committee on 
Commerce. 

(See the remarks of Mr. MAGNUSON when 
he introduced the above bill, which appear 
under a separate heading.) 
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S. 3519-INTRODUCTION OF BILL TO 

PROVIDE INCREASED PROGRAMS 
OF ASSISTANCE TO THE FISHING 
INDUSTRY 
Mr. MAGNUSON. Mr. President, I 

introduce today, for appropriate refer
ence, legislation to assist the depressed 
American fishing industry. This intro
duction is at the request of the AFL
CIO Maritime Committee which has 
dedicated considerable thought and ef
fort toward this proposal which they 
believe to be a step forward in assisting 
the harvesting fishermen in particular. 

The Commerce Committee files con
tain a large number of broad, omnibus
type proposals to assist the American 
fisherman. None are perfect, but in each 
there are ingredients which off er good 
hope for progress in our long effort in 
this regard. Among them is a proposal by 
the Congress of American Fishermen, 
representing a broad spectrum of the 
producing fishermen on the west coast. 
It is my intention to introduce the CAF 
suggested program at an early date. 

Because of the complexity of the prob
lems facing our domestic fisheries, par
ticularly of those who harvest the 
adjacent resources-often in near-direct 
competition with foreign subsidized 
fishing fleets--the answers are equally 
complex. By the same token, the sugges
tions of one segment or geographical 
area are not consistent with the answers 
provided by others. There is great diffi
culty in achieving any kind of unity or 
consensus to attack a problem which is 
one of great gravity and concern to this 
Nation. 

It seems to me that the introduction of 
these measures, coming as they do from 
the grassroots of harvesting experience, 
may assist our committee in providing 
proper direction for assistance of the 
depressed American fishing industry. 

There are problem areas in all of these 
omnibus proposals. For example, the 
proposal I introduce today by request of 
the AFL--CIO Maritime Committee in
cludes a section to provide for the con
struction of three fish protein concen
trate plants and four leased plants, The 
suggested construction authorization fig
ure has been set at $6 million, and the 
leasing, operation, maintenance, and re
search authorization is proposed at $4.6 
million annually for a period of 5 years. 

I am totally in favor of this needed 
development in this country, but the 
facts which confront us indicate that 
the other body is presently wrestling with 
the need for an additional $900,000 to get 
the first such plant in operation. In view 
of this, the suggestion in this bill does 
not square with some current legislative 
realiti~s. I have not given up, however, 
Mr. President, on fish protein concen
trate as I feel that when the facts are 
known to the subcommittee members 
now studying the problem they will act 
as rapidly as did my Senate committee 
and the Senate itself in the passage of S. 
3030, which provides for these necessary 
funds. 

Our fishermen need assistance of some 
kind. They need it badly. There is no de
bate on any fishing coast of the country 

as to need, but there is evidence of varied 
views as to method. It is my hope that 
these proposals will assist by providing 
for accelerated discussion. 

The PRESIDENT pro tempore. The 
bill will be received and appropriately 
referred. 

The bill (S. 3519) to provide increased 
programs of assistance to the fishing in
dustry of the United States, introduced 
by Mr. MAGNUSON, by request, was re
ceived, read twice by its title, and re
f erred to the Committee on Commerce. 

REREFERRAL OF BILLS AND JOINT 
RESOLUTION 

Under authority of the order of the 
Senate of February 20, 1968, the Com
mittee on Public Works was discharged 
from the further consideration of the 
following bills and joint resolution, and 
they were rereferred to the Committee 
on the Judiciary: 

S. 470. A bill granting the consent and ap
proval of Congress to the Illinois-Indiana 
Air Pollution Control Compact; 

S. 2350. A bill granting the consent and 
approval of Congress to the West Virginia
Ohio Air Pollution Control Compact; and 

S.J. Res. 95. Joint resolution to consent to 
and enter into the Mid-Atlantic States Air 
Pollution Control Compact, creating the Mid
Atlantic States Air Pollution Control Com
mission as an intergovernmental, Federal
Sta te agency. 

OMNIBUS CRIME CONTROL AND 
SAFE STREETS ACT OF 1967-
AMENDMENT 

AMENDMENT NO. 805 

Mr. SCOTI'
0

submitted an amendment, 
intended to be proposed by him, to the 
bill <S. 917) to assist states and local 
governments in reducing the incidence 
of crime, to increase the effeotiveness, 
fairness, and coordination of law en
forcement and criminal justice systems 
at all levels of government, and for other 
purposes, which was ordered to lie on the 
table and to be printed. 

AMENDMENT NOS. 806 THROUGH 808 

Mr. ERVIN submitted three amend
ments, intended to be proposed by him, 
to Senate bill 917, supra, which were 
ordered to lie on the table and to be 
printed. 

NOTICE OF HEARINGS ON INTER
CIRCUIT ASSIGNMENTS OF JUDGES 

Mr. TYDINGS. Mr. President, as 
chairman of the Senate Judiciary Com
mittee's Subcommittee on Improvements 
in Judicial Machinery, I wish to an
nounce hearings on the operations of 
chapter 13, title 28, United States Code. 

The hearings will be held on May 28 
and 29, 1968, at 9:30 a.m., in the District 
of Columbia Committee hearing room, 
6226 New Senate Office Building. 

Any person who wishes to testify or 
submit a statement for inclusion in the 
record should communicate as soon as 
possible with the Subcommittee on Im
provements in Judicial Machinery, room 
6306, New Senate Office Building. 

NOTICE CONCERNING HEARINGS 
ON SENATE JOINT RESOLUTION 
169 
Mr. MONDALE. Mr. President, the 

first day of hearings on Senate Joint 
Resolution 169, the East-West trade res
olution, originally scheduled for May 22 
have been postponed. When a new date 
is set, it will be announced. 

The hearings will continue on June 
13 and 27, and July 17 and 24, com
mencing at 10 a.m. in room 5302, New 
Senate Office Building. 

DEDICATION OF MILFORD 
RESERVOIR IN KANSAS 

Mr. CARLSON. Mr. President, last 
Saturday, the giant $50 million Milford 
Reservoir on the Republican River, near 
Junction City, Kans., was dedicated. 

This project marks the completion of 
another one of a group of important 
reservoirs constructed in Kansas during 
the last 25 years, and will add much to 
the control of water runoff in our State. 

The master of ceremonies for the oc
casion was John D. Montgomery, Civil
ian Aide at Large to the Secretary of the 
Army, and publisher of the Junction City 
Daily Union. 

Participating in the program were the 
Honorable Robert Docking, Governor of 
Kansas; Maj. Gen. F. J. Clarke, Deputy 
Chief of Engineers, Office of tpe Chief 
of Engineers, Washington, D.C.; and 
Col. W. G. Kratz, district engineer of the 
Kansas City district. It was my honor 
and privilege to give the dedicatory ad
dress, and I ask unanimous consent that 
the text of the address be printed at 
this point in the RECORD. 

There being no objection, the address 
was ordered to be printed in the RECORD, 
as follows: 
STATEMENT BY SENATOR FRANK CARLSON AT 

THE DEDICATION CEREMONY OF THE MILFORD 
RESERVOIR, MAY 18, 1968 
It is indeed an honor and a privilege to 

share with you this dedication of the Milford 
Reservoir. 

During this period of our national history, 
when we have become almost totally pre
occupied with grave and pressing problems, 
it is indeed refreshing to participate in a 
ceremony such as this. 

For here, we dedicate a project that serves 
as an example of our ability to work to
gether-to build-to cooperate-to mutually 
agree upon a project of progress. This project 
typifies the traditional American "can do" 
attitude and our national ability to work 
together for the benefit of many. 

Certainly, the Nation acted very wisely 
when the plan for the Missouri River Basin 
was adopted under the 1938 Flood Control 
Act. The actions that we have taken since 
that time are indicative of the wonderful 
American ability to use foresight-to look to 
the future and to build for tomorrow. 

As a people, we have come to realize that 
our natural resources are basic to our Na
tional strength and greatness. We have ac
cepted the fact that our natural resources 
must be used in the best interests of society 
as a whole. 

Our modern day society has placed fan
tastic demands upon our land, water and 
other resources and these demands are inten
sifying daily. These same demands serve to 
intensify the need to develop sound plans 
for the proper utilization and conservation of 
our natural resources-sound plans that will 
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not only meet the needs o! today but those 
of the future as well. 

When compared to our abundance of nat
ural resources, man seems small indeed but 
man has become the dominant factor-the 
master of his environmental fate. It is an 
awesome challenge. We must fit our needs 
and activities into our total environment. 
We must not only make the best use of our 
great resources but insure their use and 
beauty for future generations to come. 

This challenge assumes larger proportions 
each passing year. We are now a nation of 
200 million. The next century will see an 
additional 100 million Americans. Perhaps 
the greatest challenge facing us today is 
not whether we can reach the moon and 
explore outer space, but if we can provide 
a decent and desirable environment for our
selves here on earth. 

And, although we recognize this challenge, 
we cannot afford to sit back and bask in this 
knowledge and in past accomplishments
we have not always been so wise. The story of 
the Great Plains should remind us all that 
man can destroy our natural resources as 
well as preserve them. 

Indiscriminate use of the plow turned 
under millions of acres of fine grass for the 
planting of crops. Much of the land was not 
suited for the purpose. By 1930, the scene 
for disaster was set and successive years of 
drought and wind took their toll. 

When I first came to Washington-a newly 
elected member of the House of Repre
sentatives-the Midwest was known as "The 
Dust Bowl." We paid dearly for our thought
less and ill informed treatment of the land. 

Since then, we have witnessed the formula
tion and partial execution of a blueprint for 
the control and development of the water 
resources of the Great Plains arear-already 
these projects have greatly changed the face 
of Kansas. 

We began with the Flood Control Act of 
1938-which was later expanded by the 1944 
Flood Control Act. 

I consider myself very fortunate to have 
been a member of the House Committee that 
deliberated on the bill that was to become 
that important legislation. The act pro
vided for flood control-water supply man
agement-hydroelectric power-navigation 
and other benefits, including erosion con
trol-fish and wildlife conservation and 
public recreation facilities. 

Nature, however, did not wait for us to 
transfer the blueprint into reality before 
providing the forceful lessons of the need 
for such a plan. The 1951 and 1952 floods 
served as grim warning of the need for action. 

And then being the contrary lady that she 
is, nature showed her other hand. Beginning 
with 1954, the Missouri River experienced 
eight consecutive years of below normal 
run-off. 

It was during this time that accelerated 
action on this project was begun in the form 
of dams and local flood control projects. 

We saw the construction of the Topeka 
levees-the Ottawa protection unit-projects 
at Manhattan, Salinar-the Wilson Res
ervoir-Tuttle Creek-Kanapolis- and Perry. 
These are but a few of the parts that make up 
the total river basin project. 

The value of this overall project is almost 
incalculable. The Corps of Engineers early 
last year estimated that the completed por
tions of the Missouri River Basin Program 
had prevented flood damages to date in ex
cess of $1.5 billion dollars. 

This Milford project has already added its 
share of benefits. In June of 1965, this par
tially completed project prevented serious 
:flood damage. 

In addition, the benefits of the plan have 
attracted nationwide attention. These res
ervoirs generate millions of kilowatt hours 
of electricity-fl.oat barges carrying millions 
of tons of commercial freight-irrigate thou
sands of acres of land-provide quality water 
for municipal and industrial uses-and en-

able virtually millions of people to enjoy 
recreational benefits. 

During my years in Congress, we have 
certainly come a long way in our efforts to 
conserve and wisely use our resources. I have 
seen the Great Plains--0ur own Midwest-
change from a "Dust Bowl" to a virtual water 
wonderland. 

This project serves as a noteworthy ex
ample of cooperative planning and working 
for a common purpose. Federal, state and 
local governments, working together, have 
again demonstrated our determination and 
ability to properly utilize this Nation's basic 
material strength. 

I would only repeat my earlier statement 
that the challenge of man living in his 
environment gets greater each year. We can
not afford too much time looking over our 
shoulder at what we have done-much re
mains to be done in the future. 

The first chief of the U.S. Forest Service
Gifford Pinchot-a man who was a con
servationist long before that profession and 
philosophy became popular-left us a mean
ingful challenge concerning our great nat
ural resources. He said: 

"The rightful use and purpose of our 
natural resources is to make all of the people 
strong and well-able and wise-well 
taught-well fed-well clothed-well 
housed-full of knowledge and initiative, 
with equal opportunity for all and special 
privilege for none." 

Only history will be the final judge of 
how well we lived up to Mr. Pinchot's chal
lenge and how well we husband this Nation's 
wealth and greatness for those who will 
follow us. 

ORDER OF BUSINESS 

Mr. MANSFIELD. Mr. President, I 
suggest the absence of a quorum. 

The PRESIDING OFFICER (Mr. Mc
INTYRE in the chair). The clerk will call 
the roll. · 

The bill clerk proceeded to call the 
roll. 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ORDER FOR RECESS TO 9: 30 A.M. 
TOMORROW 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that when the Sen
ate completes its business today it stand 
in recess, not until 10 a.m. tomorrow, as 
previously agreed, but until 9: 30 tomor
row morning. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ORDER FOR RECOGNITION OF SEN
ATOR WILLIAMS OF DELA WARE 
TOMORROW 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that on the comple
tion of the prayer and the disposition of 
the Journal tomorrow morning the dis
tinguished senior Senator from Delaware 
[Mr. WILLIAMS] be recognized for not to 
exceed one-half hour, or until 10 a.m. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

ORDER OF BUSINESS 
Mr. McCLELLAN. Mr. President, a 

parliamentary inquiry. 

The PRESIDING OFFICER. The Sen
ator will state it. 

Mr. McCLELLAN. Mr. President, is not 
all time under control? 

Mr. MANSFIELD. Beginning at 10 
o'clock. 

Mr. McCLELLAN. Tomorrow? 
Mr. MANSFIELD. Yes. 
Mr. McCLELLAN. The Senator is talk

ing about in the morning; one-half hour 
in the morning. 

Mr. MANSFIELD. Before time starts 
on the bill. 

Mr. McCLELLAN. I thought time was 
under control today. 

Mr. MANSFIELD. The Senator is cor
rect. 

Mr. McCLELLAN. I have no objection. 
I was trying to understand the situation. 
That was my recollection. 

Mr. MANSFIELD. The Senator is cor
rect. The time today is under control, 
and, as I recall, it is under the control 
of the distinguished Senator from Ar
kansas [Mr. McCLELLAN], the manager 
of the bill, and the distinguished Senator 
from Maryland [Mr. TYDINGS], who is the 
proposer of an amendment. 

Mr. McCLELLAN. Mr. President, a 
parliamentary inquiry. 

The PRESIDING OFFICER. The Sen
ator will state it. 

Mr. McCLELLAN. Will the Chair ad
vise us what the pending business is at 
the moment? 

The PRESIDING OFFICER. The bill 
is not before the Senate yet. 

Mr. McCLELLAN. Nothing has been 
laid before the Senate yet? 

The PRESIDING OFFICER. When 
the pending business is laid before the 
Senate, the question then will be on the 
amendment offered by the Senator from 
Maryland as a substitute for the amend
ment of the Senator from Michigan. 

Mr. McCLELLAN. That would be true 
of any amendment lying on the desk; 
when it comes before us, that will be the 
pending business. 

The PRESIDING OFFICER. No. These 
will be the pending questions because 
they have already been offered. 

Mr. McCLELLAN. Are they now the 
pending business? 

The PRESIDING OFFICER. When the 
morning hour is concluded. 

Mr. McCLELLAN. They will be the 
pending business when the morning hour 
is concluded? 

The PRESIDING OFFICER. The Sen
ator is correct. 

Mr. ERVIN. Mr. President, a parlia
mentary inquiry. 

The PRESIDING OFFICER. The Sen
ator will state it. 

Mr. ERVIN. There was a unanimous
consent agreement entered into placing 
a limitation of time on a motion tQ strike 
title II. My inquiry is: If a substitute is 
offered for title II which goes beyond a 
motion to strike, is there any time limita
tion left? 

The PRESIDING OFFICER. The 
pending question is a motion to strike 
and insert, and a motion to strike and 
insert takes precedence over a motion to 
strike. 

Mr. ERVIN. I do not believe that an
swers my question. 

I would then oppose a unanimous-con
sent agreement to place a limitation of 
time upon a motion to strike. That is 
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what the unanimous-consent agreement; 
is directed to. 

Now, we have a different proviso, not 
only to strike, but also an amendment to 
insert in addition to strike. 

My parliamentary inquiry is: Does a 
unanimous-consent agreement which is 
entered into only on a motion to strike 
fall by the wayside--

The PRESIDING OFFICER. I am in
formed by the Parliamentarian that the 
answer to that question is "No," because 
the Senator fails to take into account 
the additional proviso of the unani
mous-consent agreement which states: 

Provided, That if there are any amend
ment.s to the Tydings amendment or to any 
of the language proposed to be stricken out 
by the Tydings amendment that has not 
been disposed of prior to that time, debate 
on such aznendment or aznendments will be 
limited to 1 hour to be equally divided and 
controlled by the proponent of the amend
ment and the Senator from Maryland (Mr. 
Tydings) or any Senator designated by him. 

Mr. ERVIN. A Senator can make a 
motion to strike, and then abandon it 
by making a motion to strike and insert 
in its place, and an agreement which 
Senators are willing to make in respect 
to the former is binding on the latter. 
By so doing, a Senator may be able to 
frustrate a vote on the real issue. 

The PRESIDING OFFICER. This is 
all part and parcel of the unanimous
consent agreement which was agreed to 
without objecition. 

Is there further morning business? 
Mr. ERVIN. It will be a long time be

fore I ever allow a unanimous-consent 
agreement to be made that will tie my 
hands like this. 

The PRESIDING OFFICER. Is there 
further morning business? 

Mr. MANSFIELD. Mr. President, I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The bill clerk proceeded to call the roll. 
Mr. MANSFIELD. Mr. President, I ask 

unanimous consent that the or.der for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

A NEW SECRETARY OF HEALTH, 
EDUCATION, AND WELFARE 

Mr. HILL. Mr. President, last Thurs
day I had the pleasure of being present 
at a ceremony in the White House at 
which Wilbur Cohen was sworn into of
fice as Secretary of Health, Education, 
and Welfare. 

President Johnson said that Mr. Cohen 
"has been a planner, he has been an 
architect, he has been a builder, and he 
has been a repairman on every major 
piece of social legislation in the last 35 
years." 

I can personally attest to Wilbur 
Cohen's long record of dedicated work on 
behalf of better health for all Americans. 
As chairman of the Committee on Labor 
and Public Welfare, I have observed, over 
the years, the traits of character and the 
know-how which have so well prepared 
Wilbur Cohen for the important office 
he now holds. 

I ask unanimous consent that the text 
of the President's remarks be printed in 
the RECORD. 

There being no objection, the address 
was ordered to be printed in the RECORD, 
as follows: 
REMARKS OF THE PRESIDENT AT THE SWEAR

ING-IN CEREMONY OF Wn.BUR COHEN, SEC
RETARY OF HEALTH, EDUCATION, AND WEL
FARE, MAY 16, 1968 
Secretary Cohen and family, Mr. Vice Pres

ident, Members of the Cabinet, ladies and 
gentlemen, distinguished members of Con
gress: 

One thing I have always noticed about 
Wilbur Cohen is that he never does anything 
without a reason. Usually I can figure out 
what he is up to. But for the life of me, I 
just couldn't understand why he chose the 
man he did to administer the oath of of
fice this morning. 

In any discussion of our social history, two 
landmark laws deserve very special mention, 
Social Security and Medical Care. Each was 
passed after very long and searching debate 
in the Congress. Each looked at one time or 
another like it was a very lost cause. 

Each is a monument to the compassion 
and the enlightenment of the American 
nation and each bears the indelible mark of 
one man-Wilbur Cohen. 

If there is any man in America whose rec
ord and whose devotion to public service 
qualifies him for high office, it is Wilbur 
Cohen. I am glad that I had a chance to 
participate in that decision that brought 
him to the highest office in his field. 

He has been a planner, he has been an 
architect, he has been a builder, and he has 
been a repairman on every major piece of 
social legislation in the last 35 years. 

He hasn't minded being a private in the 
rear r anks and now he is a general in the 
front ranks. But he will be doing the same 
things. 

During the early years of the long battle for 
health insurance Wilbur wasn't always the 
best loved leader in the land, at least in the 
medical society meetings. 

After one earnest speech before a medical 
society, I am told a doctor came up and of
fered to provide Wilbur personally with free 
medical care. In fact he volunteers to make 
a no-cost incision-from here all the way 
over to here. He said he could economize by 
not usin g a ::iesthesia. 

But Wilbur kept on working and as we 
meet here today, more than 19¥,i million 
Americans are getting the benefits of Medi
care and the benefits of his long hours, his 
patience and his understanding and his de
votion to his country. 

Today the reformers would do well, I think, 
if they would just take Wilbur Cohen's life 
and study it. In a time when we are hearing 
so much about J: .)Wer, black power, white 
power, green power and student power, per
haps someone should do an analysis of an-

. other kind of power-"Wilbur Power". 
You might define i'· as "Wilbur Power" 

with something added. Certainly it is the 
p ower of optimism over pessimism. Certainly 
it is the power of involvem ent over indiffer
ence. It is the pc-~1er of reason over rhetoric. 
It is the p rwer of the p at:ent, persistent re
former c ver the noisy ze::,,lot. I have found 
that it is pow 0 r that gets the job - ·:!le. 

Wilbur Cohen knows that you cannot move 
a nation from an ivory tower. But he has 
also learned that you can't move a nation 
with a bulldozer. 

It took more than 20 years to achieve Medi
care and this man's determination and his 
skill in the agonizing art of turning dreams 
into law worked the miracle when lesser 
men could only stamp their feet in frustra
tion. 

A friend once said that Wilbur feels every 
person in the country who is at home alone, 
who is sick, is his personal responsibility. 

But we did not come here for this cere
mony simply to praise Wilbur's past record, 
great as that .is. Wilbur Cohen is taking the 
oath of office today because I believe that 
he knows the needs of our country. 

He knows the need to raise the national 
spirj.t. He knows the need to win new victories 
in new ways against disease and ignorance 
and poverty. He knows how urgent it is to 
erase the old indignities and to do it now, 
to end the old inequalities and to do it now, 
and to replace neglect with opportunity and 
to do it now. 

Our future is filled with unfinished busi
ness, but it is rich with hope and with a 
great deal of opportunity, too. 

So, Wilbur, we welcome you, knowing that 
any man who marries a redhead from Texas 
is a man who really loves challenges. 

(The oath was administered to Secretary 
Cohen.) 

THE CITIZEN SOLDIER AND THE 
ALLIANCE OF THE FREE 

Mr. SCOTT. Mr. President, today, in 
California, our minority whip, the dis
tinguished senior Senator from Califor
nia, is to address the San Fernando 
Valley American Legion on the occasion 
of its 10th annual Armed Forces Day 
luncheon. Senator KUCHEL has empha
sized the vital importance of a citizen 
response by the American people, to
gether with peoples of the free world, in 
the face of challenges to our security. 

In his remarks, he has called for a sys
tem of selective service based on random 
selection. I also invite attention to the 
Senator's call for the adjudication of the 
Pueblo issue by the World Court. I ask 
unanimous consent that a partial text of 
Senator KucHEL's rema·rks be printed in 
the RECORD. 

There being no objection, the excerpt 
from the remarks was ordered to be 
printed in the RECORD, as follows: 
THE CITIZEN SOLDIER AND THE ALLIANCE OF 

THE FREE 
(Partial text of remarks by U.S. Senator 

THOMAS H. KUCHEL before the 10th annual 
Armed Forces Day luncheon of the San 
Fernando American Legion Luncheon 
Club, North Hollywood, Calif., May 17, 
1968) 
I am deeply honored on this our national 

Armed Forces Day to addre.ss the 10th An
nual Luncheon of the San Fernando Valley 
American Legion. On this day, we honor our 
men in uniform. As all of us who have an
swered the call to the colors in our own time 
remember on this occasion, the deep signifi
cance of that uniform in the life of our 
Republic. Those who wear it are the guard
ians of the achievements of a long and hi.S
torie struggle to perfect free society and to 
make it safe and strong . 

I want to recall for a moment one of the 
chapters of that story. Not far from Wash
ington, where the broad York River moves 
gently through the Tidewater country of 
Virginia to the Chesapeake Bay, lies the bat
tlefield at Yorktown. Here the independence 
of the United States was finally delivered 
from British imperial hands. Here, men with 
faith in inalienable human rights proved 
their power, by standing together, to win 
freedom. 

Yorktown was the finest hour of General 
George Washington. His genius set the trap 
for the British forces on the J am es Penin sula. 
Fighting alongside him were 5 ,000 French 
troops. Off in the Atlantic 'stood French 
ships-of-the-line which decisively defeated 
the British fleet at the Ba ttle of the Vir
ginia Capes. Without support of t hese allies, 
there could well have been no victory. 

The Frenchmen were modest , despite their 
courtly ways. When British commanders 
refused to surrender their swords to the 
Yankee commoners, it was a Frenchman of 
noble blood who stood forward to insist that 
the full honors of victory be given the Ameri
cans. 
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We owe eternal gratitude to the people of 

France, and to those other peoples of Ell;l'ope 
who helped us gain our independence. One 
hundred fifty !ears later, our obligations were 
remembered. With the nostalgic cry, "Lafay
ette we are here," American doughboys land
ed in France to join a struggle which they 
hope would make "the world safe for democ
racy." 

The challenge was met once again, on the 
beaches of Normandy, on the front at St. Lo, 
in the Battle of the Bulge. From the cruel
ties of World War II, men learned the lesson 
that, without one another, in joint deter
mination, the flame of freedom may be 
snuffed out. 

Two themes run through this chain of 
events. One is the awareness am.ong free 
men in the Western democracies of the need 
to make common cause in defense of liberty. 
This we have come to call collective security. 
It has been the basis of American foreign 
policy since the beginning of this century. 
It is the mo.st effective means yet available 
to assure the independence and safety of free 
nations without pawning them to larger 
powers. 

The other is the reliance on the citizen 
soldier-the shareholder in American sover
eignty who will ever respond to defend his 
birthright. Through him our defense becomes 
truly a national effort. Our wars have been 
fought and won by him. With his inspiration 
our people have known unity and determina
tion. 

It has been 23 years since the last world 
war. The great alliances of the Atlantic de
mocracies are today in sad repair. Our Euro
pean allies remain aloof. In Vietnam, our long 
standing ties with Western Europe have been 
little availing. Petty nationalism has nar
rowed the interests of some European leaders. 
Last year, the French Foreign Minister stated 
that international crises now center in Asia. 
As a consequence, he said, they are of little 
concern to the nations of Europe. 

The departure of France from the councils 
of the Free World is indeed tragic. The quest 
for narrow grandeur at the expense of a 
broader view of mankind is a backward move. 
The French posture is a policy that is bound 
to result either in a frantic effort to play 
both ends against the middle or, worse, in 
submission to satellite status before some 
greater empire. 

De Gaulle would have the world believe 
that America seeks an empire in Europe. You 
and I know that this is far from the truth. 
America stands ready today to join in the 
defense of freedom. This is the testimony of 
our effort in Vietnam. The greater tragedy is 
that our purpose has been so badly misunder
stood. 

The rigid confrontation of the Cold War 
has broken down on both sides. Frerich be
havior is but one of the new elements in the 
world around us. In Communist Rumania, 
there is a progressive effort to break loose 
from Soviet domination. In Yugoslavia, there 
is a continuing move from socialism toward 
a market economy, where the consumer 
rather than the state can be the arbiter of 
trade. In Czechoslovakia, a frozen Communist 
glacier has been unrelentingly exposed to hot 
demands for freedom. Rigid Communist rules
of censorship have broken down. The Com
munist hacks, who unthinkingly took their 
ideas from Moscow, have been thrown out. A 
new era of political competition is opening. 
I believe it unlikely that Communist doc
trines and rigid ideology will survive if free 
debate and open criticism are permitted. 

The Soviet Union is worried. It has sum
moned the newly appointed Czech leaders to 
Moscow. Economic pressures are being ap
plied. The threat of none-too-subtle military 
action looms in the bitter memory of the 
intervention in Budapest 12 years ago. But 
times have changed. The Russians may no 
longer be able to prevent the unraveling of 
the Iron Curtain as they once could. The 
voice of freedom in Czechoslovakia is an old 

and hardy one. The rulers of neighboring 
Communist states are uneasy. East Germany, 
for example, is jamming broadcasts from 
across the Czech border. But inevitably the 
voice of struggle for human freedom is being 
heard, and it will be victorious if those who 
seek freedom stand together. 

None of us can be too sorry to see an end 
to the old, Cold War World. But, in its hey
day, it did provide a kind of certainty. We 
knew our adversaries. We believed our allies 
could be counted on. Today, the United 
States seems caught between "going it alone" 
or attempting to pull behind our vast oceans 
in a vain hope that they might again pro
tect us. Neither alternative is realistic. 
Neither isolation nor the role of the world's 
policeman fit this country's future. Peace is 
best pursued by nations working in concert. 

In this new era for any nation to ignore 
the concept of collective defense is to invite 
conflict. For a small nation to adopt a 
strategy of defense against every point in the 
compass, as France has done, makes for little 
safety, and probably for economic disaster as 
well. The likelihood of conflict appears from 
rising tensions where none need be. We need 
communication, not isolation. 

Many of the old problems, of course, re
main. I have no doubt that the Kremlin's 
leaders still dream of a "World Revolution" 
in which our way of life would be destroyed. 
I rather think they also see in their dreams 
the nightmare of nuclear warfare, emanating, 
possibly, from the land of their Chinese 
neighbor, in which their cities, and perhaps 
the human race, could be utterly devastated 
in a matter of an hour or two. 

Danger comes by surprise. New causes of 
peril appear where we least expect them. Our 
nation has only now come to realize the 
gravity of the criminal seizure of the U.S.S. 
PUEBLO last January. Eighty-three Ameri
cans are still held hostage in North Korea. 
So far, our diplomacy has been unavailing. 
We seem powerless, short of an all-out war, 
to obtain their freedom by use of force, and 
the tragic fact is that the well-being of the 
captured Americans is at the whim of the 
North Korean Communist regime. I assure 
you that there is no responsible Member of 
the Congress who has not daily agonized 
over how to get these men back, safe and 
sound. Recently the Deputy Chief of Naval 
Operations, Vice Admiral W. F. A. Wendt, 
wrote me the following statement: 

"From our experience with the Asian com
munists, one fact has emerged rather clearly. 
Once an American falls into the hands of 
North Korea, Communist China, or North 
Vietnam, there is little that the use of force 
can accomplish toward defending or secur
ing his freedom. The dilemma is not unlike 
that of law enforcement agencies in a kid
napping case. However, the di:fll.culties and 
consequences of punishing an offending 
country are obviously far more complex." 

Admiral Wendt has put the dilemma very 
well. Lately, it has seemed to me that America 
should call for adjudication of the conflict 
by the World Court, as another means of 
seeking a~tion in the matter. There is prece
dent for this action. We have a right to de
mand such action in the United Nations 
Security Council. North Korea has been at 
odds with the family of nations for two dec
ades. It is time that this outlaw Communist 
state be brought before the bar of world 
justice. 

For the years ahead, our nation must yet 
be prepared for many trials in unexpected 
quarters. The United States is going to have 
to test every aspect of her relationship in this 
new world. We will have to take our bearings 
and find the high road we must follow. Our 
nation has always sought a world ruled by 
law-a world where nations would recognize 
the rights of their neighbors, would accept 
the futility of global conflict, and would up
hold the manifest advantages of settlement 
of dispute by peaceful means. This search for 
the rule of law is as valid iri international 

affairs as it is in Newark, Chicago, or Santa 
Monica. 

We are approaching a major turning point 
in the affairs of the United States. What we 
do in these coming years is crucial. Further 
steps must be taken cautiously and, in my 
opinion, with the constant participation ·and 
approval of the American people. That is a 
test for our system-indeed, the very reason 
for it. 

In the world ahead, we will continue to 
depend on the determination of an Ameri
cans to accept the joint responsibility for 
defending freedom. The Vietnam war has 
shown us, that even in the nuclear age, we 
continue to need the undeviating devotion 
to country of the individual citizen. The Ro
man Cincinnatus, who left his plow to lead 
the defense of his Republic, remains an in
spiration in our own time. 

America must be able to depend on her 
citizen soldier. Recent experience has shown 
that the present draft laws can be improved. 
Our nation, with its highly sophisticated and 
rapidly developing industry, is faced with a 
terribly complex problem in time of war. 
America must train men for her armed serv
ices, and at the same time, continue to fill 
the expanding manpower needs of our in
creasingly complicated economy. Above all, 
the risks for each American having to place 
his life on the line in the face of a deadly 
enemy must be equalized. 

Of the possible alternatives, it seems to 
me, the most equitable and workable is a 
system of random selection. By this means, 
each man faces equal odds. His period of ex
posure to the lottery can -be reducea under 
present manpower requirements to no more 
than one year. After that time, he would 
have certainty and independence. He would 
be free to plan his career, once his year of 
risk is passed. 

Most important, this plan would permit 
the vital process of higher education to con
tinue without interruption. Today, our uni
versities face reductions in enrollments from 
20 to 60 percent below current levels in their 
graduate schools. This is a heavy burden. 
Over time, this drain in trained manpower 
will be felt with disastrous force on our 
economy. The growth potential found only 
in the exuberant capacities of young minds 
meeting new horizons must not be lost to 
our nation. As we treasure our young men, 
so must our policy strive increasingly to 
treat them with wisdom and fairness. 

America is threatened with an appalling 
reduction in our cadre of trained citizens. 
This is a grave matter both to our economy 
and to our national security. Let me point 
out the contrasting situation in the Soviet 
Union. The Russians are training three 
times as many engineers as we are. Far from 
cutting .their enrollments in scientific stu
dies they doubled them between 1960 and 
1964 and the output of trained manpower 
continues to rise. Meanwhile the relative ad
vantage of the United States has dwindled. 
We may now fall well behind. 

In America, we demand an equal sharing 
of the risks and privileges of citizenship. The 
call to the colors must certainly be no ex
ception. I believe that we can be of great 
assistance to the American youth as they 
shoulder the burdens of our country and 
its defense. We can and should remove the 
uncertainties and inequities from the op
eration of our Selective Service System. 

In this new world, we must be prepared 
not only to defend ourselves, but to take ad
vantages of the cracks in the Communist 
monolith as they appear. This means diplo
m acy, as well as preparedness. This means 
getting the message of freedom across, both 
by public and private means. It means an ef
fective system of public information purged 
of the credibility problems. It means a voice 
of America, both public and private, that 
speaks with unity. It means that when the 
world hears the word of our government, it 
is the word of the people. 
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In the world ahead, the great traditions 

of our Republic will be our primary source 
of strength. The need for an individual re
sponse to the nation's problems is enshrined 
in our belief that there can be no wide sep
aration between the man in uniform and 
the man in the street. History tells us that 
alliances of free men from independent na
tions in common defense of their rights is 
the safest guardian. The experience of Amer
ic~n society leads us to seek a world ruled 
by law. The alternative is the law of the 
jungle augmented by all the modern and 
sophisticated tools of destruction. 

I believe now, as Mr. Lincoln said long 
ago, that our American nation is the last best 
hope on earth. I believe that America must 
remain free, and that the hope she repre
sents will not be shattered or dispelled. Those 
who wear the uniform of our country stand 
ready to take arms in defense of our faith 
in this future. We owe them all honor. 

But the grim paradox of our time is that 
while our beloved country is, indeed, stronger 
militarily today than ever 'Qefore in our 
history, she is far more vulnerable to sudden 
attack from across the seas. Much as we dis
like it, we have learned to live with a balance 
of terror, as we continue struggling to find, 
or to try to find, a better means to achieve a 
peace, both just and enduring, for the family 
of man. 

Twenty-two years ago, as the Second World 
War came to a close, General Douglas Mac
Arthur spoke to the American people: 

"Men since the beginning of time have 
sought peace. Various methods through the 
ages have been attempted to devise an inter
national process to prevent or settle disputes 
between nations. From the very start work
able methods were found insofar as individ
ual citizens were concerned, but the mechan
ics of an instrumentality of larger interna
tional scope have never been successful. 
Military alliances, balance of power, Leagues 
of Nations all in turn failed, leaving the only 
path to be by way of the crucible of war. 
The utter destructiveness of war now blots 
out this alternative. We have had our last 
chance. If we do not devise some greater and 
more equitable system Armageddon will be at 
our door. The problem basically is theological 
and involves a spiritual recrudescence and 
improvement of human character that will 
synchronize with our almost matchless ad
vance in science, art, literature, and all ma
terial and cultural developments of the past 
two thousand years. It must be of the spirit 
if we are to save the flesh." 

THE NEW WAR PROFITEERS 
Mr. PROXMffiE. Mr. President, one 

of the tragic ironies of war throughout 
history is that there are those who profit 
excessively from it. The greed of war 
profiteers has been identified during and 
after countless wars of the past as one 
of the fueling elements if not the cause 
of those wars. A part of this villification, 
of course, has been due to nothing more 
than a frenzied search for scapegoats. 
But there has usually been a solid core 
of truth in the charges. 

There is growing evidence, some of it 
gathered by the Subcommittee on Econ
omy in Government of the Joint Econom
ic Committee which I.chair. that the Viet
nam war has been producing its own crop 
of war profiteers. 

It may even be a bumper crop for all 
we know for as James Reston pointed 
out in an excellent column in the New 
York Times on May 3: 

The arts of cheating the Government are 
improving and the techniques for exposing 
the profiteers are declining. 

Adm. Hyman Rickover, a fearless, 
articulate, and brilliant, if not popular 
Pentagon insider, has been sounding the 
alarm. He testified April 11 before the 
House Committee on Banking and Cur
rency that profits on defense contracts 
were, on the average, 25 percent higher 
in the period from 1964 to 1967 than they 
were in the 1959-63 period. This is due 
in part to higher labor and material 
costs, but it is also due, he said, to the 
ability of contractors to charge unwar
ranted costs to defense work. As an 
example of the steep increase in profits 
on negotiated defense contracts, Admiral 
Rickover related that propulsion tur
bines for nuclear submarines have gone 
up almost 100 percent in price-from 
$5.5 million to about $10 million. No one 
in the world knows more about nuclear 
submarines, and the costs involved, than 
Admiral Rickover. 

One of the problems the admiral iden
tified in his testimony is the Pentagon's 
weak-kneed enforcement of the Truth in 
Negotiations Act. For more than a year, 
my Subcommittee on Economy in Gov
ernment :tias been urging stronger en
forcement of this law. I introduced a bill 
.at the last session, S. 1913, which would 
tighten up the Truth in Negotiations Act 
by giving the Pentagon clear authority 
ro postaudit defense contracts. The bill 
is still pending before the Committee on 
Armed Services. An identical bill in the 
House passed just last week, I am pleased 
to say, and I am hopeful there will now 
be action in the Senate on the proposed 
legislation. 

A detetmined effort must be made 
across the board to recover excessive 
profits already reaped out of the Viet
nam war-a job that must be handled 
by the Renegotiation Board. 

James Reston's discussion of the Rene
gotiation Board is most instructive. I ask 
unanimous consent that his column on 
the. subject, published in the New York 
Times, be printed in the RECORD. I also 
ask unanimous consent that a recent 
article, on the same subject, written by 
Sanford Watzman, and published in a 
national periodic.al, be printed immedi
ately after the Reston column. 

There being no objection, the items 
were ordered to be printed in the RECORD, 
as follows: 
[From the New York Times, May 3, 1968] 

WASHINGTON: THE NEW WAR PROFITEERS 
(By James Reston) 

WASHINGTON, May 2-Every war has pro
duced a new crop of "war profiteers," and the 
Vietnam war is no exception. What is orig
inal now is that the arts of cheating the 
Government are improving and the tech
niques for exposing the profiteers are de
clining. 

The task of eliminating excessive profits 
on Government contracts and subcontracts 
is the responsibility of the Renegotiation 
Board, which was established by the Rene
gotiation 'Act of 1951. It enabled the Govern
ment to recover more than $800 million 
through renegotiated con tracts in the Korean 
War alone, but since then its authority and 
its personnel have been substantially re
duced. 

HANDCUFFING THE COPS 
For example, in 1952, the board had about 

550 employees. Today is has about 180, 
though the level of defense procurement has 

increased from $25 billion to over $45 bil
lion in the last few years. 

Also, more and more exemptions have been 
written into the Renegotiation Act since it 
first passed the Congress. Under the original 
act contracts of $250,000 and more were sub
ject to review by the board. This was 
amended in 1954 to exempt all contracts 
under $500,000, and in 1956 to exempt all 
contract.s under $1 million. 

In addition, certain important categories 
of goods were withdrawn from the board's 
supervision-for example, "durable produc
tive equipment," meaning machinery and 
tools with a life of over five years; and also 
"standard commercial articles or services." 
Similarly, certain agencies originally covered 
were removed from the board's supervision, 
including the Department of Commerce, the 
Bureau of Mines, the Coast Guard, and the 
Bureau of Reclamation. 

This issue is now coming to the fore for 
two reasons: It takes about a year and a half 
between the time contracts are awarded until 
the Renegotiation Board begins its review. 
So the vast Vietnam buildup of 1966 and 
1967 is just now coming under the board's 
scrutiny, and the board's tenure ends this 
summer. 

RICKOVER'S CHARGES 
The likelihood is that it will be extended 

for another two years, but it will come under 
attack as usual unless vigilant members of 
the executive, the Congress and the press 
watch the undercover battle going on here 
to weaken it further or even put it out of 
business. 

Vice Adm. H. G. Rickover, the Navy's self
appointed wstchdog, recently told a sub
committee of the House Committee on Ap
propriations that profits on defense contracts 
were running at the rate of about $4.5 billion 
a year. 

"In the past several years," he said, "I 
have seen profits on defense contracts go 
higher and higher. I have pointed out that 
the weighted guidelines method of profit 
analysis adopted by the Department of De
fense a few years ago resulted in higher 
profits for the same work-in some cases 
as much as 30 per cent higher." 

His charge is that lack of uniform stand
ards for letting contracts and lack of uni
form standards of accounting are costing 
"hundreds of millions of dollars each year," 
and that even the present inadequate laws 
are not properly enforced by a Defense De
partment "too much influenced by an in
dustry viewpoint." 

Representative Henry B. Gonzalez, Demo
crat of Texas, has introduced legislation to 
restore the original authority of the Renego
tiation Board, but despite the likelihood of 
a $20-billion budget deficit, and though the 
Government is now offering to pay 6 per 
cent interest on some Government securi
ties-the highest since ·1920-there is sur
prisingly little interest on Capitol Hill in 
the issue. 

PUBLIC APATHY 
Also, official secrecy makes investigation of 

war profits exceedingly difficult. The new 
freedom of information law covers Govern
ment contracts in theory, but efforts by The 
New York Times and others to get at the 
details have been turned aside on the ground 
that other laws protect the privacy of these 
contracts. 

The loopholes in the present law on re
negotiation are obvious. Industry can assign 
costs, Rickover asserts, "in almost any man
ner it chooses under loose Department of 
Defense guidelines" and "generally accepted 
accounting principles." But despite all the 
cries about "inequality of sacrifice" in the 
Vietnam war, there has been less of an out
cry about "profiteering" this time than in 
any recent American war. 
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[From the Nation, Mar. 4, 1968] 
LITTLE WATCHDOG OF THE DOLLAR WARRIORS 

(By Sanford Watzman, reporter in the Wash
ington bureau of the Cleveland Plain 
Dealer) 
WASHINGTON.-The Renegotiation Board, 

an already crippled agency that polices war 
profiteering, will die on June 30 unless Con
gress renews its license to live. Though it 
will probably win another reprieve with less 
supplication than has been necessary in for
mer years, because now more than ever it 
is needed as an adornment for the war 
budget, the issue ls not merely whether this 
five-member independent board should sur
vive but whether its former powers should 
be restored to it, so that it can really keep 
track of all the riches flowing from where 
the action is today. 

The board is a small beast in the bureau
cratic jungle, with low visibility on Capitol 
Hill, where it has few good friends and has 
frequently been ambushed by its enemies. 
A pariah of sorts, it can't roar for attention 
as other agencies do because (a) its absurdly 
small budget of $2.5 million a year does not 
afford a press agent or, to use the euphemism, 
a public information officer; and {b) like the 
Internal Revenue Service, it must take a vow 
of silence about the corporations it duns on 
behalf of the U.S. Treasury. 

The board is sequestered in its own little 
office building, in a remote corner of down
town Washington. It was discovered there 
by its current champion, low-ranking Rep. 
Henry B. Gonzalez, a liberal Democrat from 
San Antonio, after a chance reference was 
made to it at a committee hearing on another 
topic. Gonzalez has since confessed to the 
House: "At the time, I knew nothing about 
the board. I have been pained to discover 
that the same is true of most of my 
colleagues." 

The fact is that the agency is better known 
to lobbyists than to legislators. The former 
and their defense contractor clients, whose 
sales exceed $125 million a day, have felt the 
board's bite; they fear it still, even though 
the board has had many teeth pulled and 
been shrunk drastically in size. 

In the wake of Korean War spending, the 
agency was recovering excess profits a.t the 
rate of more than $150 million a year; the 
figure for the last fiscal year was $15.9 million. 
Recurring amendments to the Renegotiation 
Act of 1951 have opened large loopholes in 
the law, and the board, violating all the laws 
Of bureaucratic respectability, has been 
withering away. It had 558 employees in 1952 
and 742 in 1953. It sank to 639 employees in 
1954, 550 in 1955, 466 in 1956 and then by 
steady decUne to 178 in 1967. These are total 
personnel figures, including board members, 
not the staffs only of the Washington head
quarters but of the two regional offices as 
well. 

On December 31, the agency published its 
annual Blue Book-a report to Congress 
which hardly anyone reads. It is terse enough, 
but the prose is hardly as stimulating as
and of course less comprehensible than
the latest communiques out of Vietnam. Yet 
this particular Blue Book would have been 
especially meaty for the press agent which 
the Renegotiation Board lacks. For in it the 
agency, whose reporting runs two years be
hind because of the time it takes to receive 
and process contractor's fillings, begins to lift 
the curt.a.in on the costs of stepped-up pro
curement of Vietnam war materiel. The book 
is full of indicators that the profitability of 
defense contracts is escalating, with excess 
profits also surging. 

What ls meant by "excess profits? In a free 
enterprise economy, the question is often 
asked and one would expect constant 
quibbling over it, especially since the re
negotiation law is deliberately vague a.nd 
flexible on the point. But the U.S. tax court 
has had no trouble with the term. It asserted 
buntly in one case: "The word •excessive' 

has a generally understood meaning. . . . It 
means more than ls reasonable." And even 
the contractors, in their quiet and private 
dea.llngs with the board, appear to have no 
trouble UIIlderstandlng the phrase. FO!l' the 
record s:hows that when the board has 
decided there was profiteering, the corpora
tions agreed nine times out of ten (99.9 per 
cent of the time, to be ex.act), to refund 
money to the U.S. Treasury. There have been 
3,375 such cases since the board was estab
lished during the Korean War; only 142 cases 
have been appealed to the tax court. The 
board has won seventy-one of these lawsuits, 
the court decreased the board's billings in 
forty others and the rest are pending. One 
case was that of the Boeing Airplane Co., 
which stormed into court protesting a find
ing of excess profits amounting to $9.8 mil
lion and slunk out owing $13 million-be
cause the court took a closer look than had 
the board. (Only those cases that reach the 
court become known to the public. 

When the board asked Congress in 1966 
for a new lease on life, ultimately winning a 
two-year extension, the House Ways and 
Means Committee publicly announced it 
"would be pleased to receive written com
ments from any interested individuals or 
organizations." But only foes of the board 
replied, including such powerful lobbies as 
the Aerospace Industries Association, Na
tional Association of Manufa..cturers, U.S. 
Chamber of Commerce, Electronic Industry 
Association, National Security Industrial As
sociation, American Institute of Certified 
Public Accountants and Machinery and Al
lied Products Institute. They insisted that the 
board serves no legitimate purpose and that it 
be abolished or further weakened. One reason 
that an independent agency is not needed to 
watch for profiteering, they added, is that the 
Defense Department wa.s already doing this 
very thing itself as a consequence of the 1962 
Truth in Negotiating Act. 

This reasoning by the contractors ls note
worthy because many of them had opposed 
a strong "Truth" Act, and because a series 
of Congressional hearings in 1967, notably 
those held by Sen. William Proxmire's Joint 
Economic Committee, disclosed that the De
fense Department had never adequately en
forced that law. For instance, it took five 
years for the Pentagon to agree last October, 
under fire from Proxmire and others, to 
implement the audit provisions of the 
"Truth" Act. It is understandable, thus, that 
defense contractors would rather deal ex
clusively with the Pentagon {the military 
half of the military-industrial complex), 
which had overlooked padded prices totaling 
countless millions of dollars, than suffer the 
curiosity of an independent Renegotiation 
Board. 

But as the Vietnamese War was then heat
ing up, the lobbyists deemed it prudent not 
to press too hard. A modus vivendi was 
reached when they tacitly agreed that the 
board be allowed to carry on for two more 
years at its existing level of limited opera
tions. The consideration was that a study 
would be undertaken by the Joint Committee 
on Internal Revenue Taxation to determine, 
among other things, whether "this ancient 
and antiquated [board] meets today's 
needs"-a question posed by Rep. Charles S. 
Gubser (R. Calif.). The same joint commit
tee had published an innocuous study on 
the subject only four years before. This is 
the background against which the impending 
debate will be held. 

Corporations are required to file annually 
with the board if they hold defense or space 
contracts or deal with certain agencies such 
as the Atomic Energy Commission-unless 
the companies qualify for one of the nu
merous exemptions that have punctured the 
law in recent years. The filing is a report 
on that portion of the year's business with 
the government that remains covered by 
the Act. It resembles the corporation's in-

come tax return, to which the board legally 
has access. In this sense, it differs from the 
accounting that a company is supposed to 
make under the Truth in Negotiating Act, 
which ls enforced (when it is) on a contract
by-contraot rather than on a broad annual 
basis. 

The Renegotiation Act sets forth standards 
for determining excess profits; it ls more 
liberal than the "Truth" Act in allowing 
costs to the contractor. Some of the criteria 
are ( 1) reasonableness of the profits netted 
on defense contracts, assessed against the 
normal earnings of the company; (2) the ex
tent of financial risk assumed by the corpo
ration and the inventiveness of its product; 
and (3) government assistance to the com: 
pany in developing the product. 

The board's finding of $15.9 million in 
excess profits in fiscal 1967 was down from 
$24.5 million the previous year. But the latest 
Blue Book warns that this comparison could 
be misleading. It asserts: "Because of the 
normal time lag between award of a con
tract ... and the time required for process
ing a renegotiation case, the effect of ac
celerated Vietnam procurement is not re
flected [by the $15.9 million]." The annual 
report also contains indicators which are 
more current and that point to fat in many 
Vietnam contracts. For instance: 

Corporate filings are screened at board 
headquarters in Washington, where an over
whelming majority win quick clearance. But 
when profiteering ls suspected, the filing is 
bounced back to a regional board for renego
tiation of profits between the company and 
board officials. The Blue Book says on this 
point: "In fiscal 1967, 635 filings were thus 
assigned, as against 444 in fiscal 1966, an 
increase of 43 percent. Most of the increase 
occurred in the Ia.st quarter of the fiscal 
year, when the first filings reflecting the 
surge of Vietnam procurement were proc
essed. This sharp increase indicated the be
ginning of an upward trend in the Board's 
workload." 

Also suggestive was the fact that corpora
tions reported $30.3 million in voluntary 
refunds and price reductions to the board, 
against $23.2 mlllion in the previous fiscal 
year. Since these cases were not run through 
the bureaucratic mill, the contractor having 
elected to take a short cut, the voluntary 
figures are regarded as more current and a 
better reflector of Vietnam spending than 
the lagging official determinations of the 
board. Representative Gonzalez and other 
advocates of a rearmed Renegotiation Board 
see the voluntary refunds as a crucial ele
ment. This money flows back, they contend, 
because it looks better when the companies 
cough it up themselves than when they get 
caught with it later by the board. In fact, 
Chairman Lawrence E. Hartwig, chosen by 
the last four Presidents of the United States 
to sit on the five-member panel, views the 
agency as a strong inducement to corporate 
honesty. Though he has no idea how much 
money is saved by fear of the board, he says 
that the _figure-if known-would dwarf the 
dollar amounts officially recovered. 

The Blue Book shows more companies 
(20.7 per cent more) reporting profits and 
fewer companies (20.3 per cent less) claim
ing losses than in the previous year. Aver
age profit margin of the moneymakers was 
4.99 per cent, compared with 4.62 per cent 
in fiscal 1966. When the "loss" companies are 
figured in, these percentages drop to 3.53 and 
3.02. Although this portion of the board's 
statistics points to only a slight upward 
trend in profits, the figures are regarded with 
a great deal of skepticism by the agency. 
Profit figures, it is argued, are deflated by 
the many exemptions and allowances in the 
renegotiation law. Besides, generalizations 
about the highly diversified defense indus
try are said to be hazardous. Where there 
is a monopoly or oligopoly on a sorely needed 
milltary item, the deck is stacked in favor 
of high profits. On the other hand, corpora-
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tions are generally willing to take a loss 
for a few years in order to develop a monop
oly item, such as a new weapons system. 

Representative Gonzalez was perhaps not 
the first Congressman to discover "the Re
negotiation Board and its significance for 
the Vietnamese War, but he was the first to 
find. something to say about it. Last March, 
he introduced a bill "that seeks to return the 
board to its Korean War strength. Despite a 
number of speeches on the House floor, he 
had a difficult time winning attention to his 
cause until a series of articles appeared last 
January in the Cleveland Plain Dealer. It 
was this newspaper which first exposed the 
Pentagon's "comprehensive lack of compli
ance" with the Tr.ith in Negotiating Act-
a conclusion reached by the Joint Economic 
Committee-and which has since taken an 
interest generally in the subject of war profit
eering. After the articles appeared Gonzalez 
won an important ally in Rep. Charles A. 
Vanik (D., O.}. who joined him as a co
sponsor of the bill. Vanik is a member of the 
Ways and Means Committee; Gonzalez is not. 
Other Ohioans,. including Reps. William E. 
Minshall of the defense appropriations sub
committee and J"ackson E. Betts of Ways and 
Means (both are Republicans). have been 
aroused. 

The Gonzalez-Vanik legislation has two 
major provis~ons to bring more Defense De
partment purchasing under the jurisdiction 
of the board. rt would require any corpora
tion holding at least $250,000 in renegotiable 
government contracts to file annually with 
the agency. This, the Korean War figure, was 
subsequently ra.ised to $500,000 and then. i1 
million. {Some lobbyists speak of boosting 
the exemption again-to $5 million.) The bill 
also would repeal the so-called standard 
commercial article exemption that aiter the 
Korean War drained away much of the au
thority the board could have exercised de
spite the raising of the :fioor. This dispensa
tion excuses from renegotiation proceedings 
the pUicha.Se of certain products when it 
can be shown that "the. contractor sells at 
lea.st 35 per cent of the item to customers 
other than the government. 

The legislation also would make the board 
a permanent agency. No longer would it have 
to implore .Congress periodical:ly for authority 
to survive, for one or t.wo more years, witb 
the lobbyists sharpening their knives in ad
vance. Even. should the Vietnamese War end, 
Gonzalez and Vanik argue, unsettled world 
conditions and competition in the cold war 
will sustain a high level of defense and space 
buying. They cite the impending anti-missile 
race with Russia as an example. 

Even today. the agency has enough staff 
and other resources to strike at the giants, 
like Boeing. Measured in terms of large dol
lar amounts, it is among the top defense 
contractors that most of the excess profits 
have been found. But when the number of 
separate cases is recorded, more instances of 
profiteering turn up in the less exclusive 
group just below the gian.ts, where prices 
may be proportionately just as bloated. 

In fiscal 1967 the board examined sales 
totaling $33.1 billion. The new legislat ion 
would permit the board to thumb through an 
additional $6 b illion to $7 b illion a year in 
defense and space contracts. The bill also 
would triple the number of con t ra ctors that 
come under the board's scrutiny, the figure 
then shooting up to 11,300 annu ally. A large 
share of the board's new "customers" would 
be subcontractors, now enjoying a boom with 
the escalati.on of the war in Vietnam. Be
cause subcontractors, especially on the lower 
tiers, do not deal directly with Pentagon pro
curement officers, their pricing policies are 
not open to the Defense Departm.ent, but 
they would become visible to the board. 

Business protests that such legislation 
would make an octopus of the board, giving 
it tentacles that would choke what the cor
poration spokesmen are pleased to refer to 
as "small business." At a time when the gov
ernment should be encouraging more com-

petition for defense contracts, the smaller 
corporations would become strangled by red 
tape fl.owing out of ec>stly and pointless con
frontations with the Renegotia.tion Board. 

An answer to this argument was given as 
far back as 1948, when a special Senate in
vestigating committee headed by the late 
Sen. Owen Brewster (R., Me.) confessed an 
"error" on its part. It had recommended 
boosting the filing floor from $100,000 to 
$500,000 and its proposal was adopted in 1943. 
"The committee now feels in view of our war
time experience in the administration of the 
renegotiation laws that this recommendation 
was a mistake," the panel reported. It ex
plained that most of the complaints received 
about profiteering during the war were di
rected at contractors with less than $500,000 
worth of contracts, adding: "It was damag
ing to war morale ... It frequently happened 
that contractors about whom complaints were 
received were located in small communities 
where it soon became common knowledge 
that the contractor was profiting excessively." 

Chairman Hartwig told a House appropria
tions subcommittee last year: "There have 
been instances where the board has found 
salaries unreasonable. Our statute ti.es in 
with the Internal Revenue Code. We must 
allow those costs which are good tax deduc
tions. Internal Revenue, of course, can dis
allow excessive salaries. And so we llave on 
occasion disallowed salaries." Hartwig also 
warned about the need for keepfng track 
of satemte corporations. He asserted: 
••otherwise, an individual could organize 
four or five companies, each with less than 
$1 million in renegotiable business (the pres
ent minimum required for board review), 
and escape renegotiation .... Chasing down 
affiliates and subsidiaries is not an easy task, 
and certainly requires the staff we have. We 
are down to the bare bones With only twenty
two people in that office." 

Congress last year gave the agency the 
budget requested !or it by President John
son. The President and Ways and Means 
Chairman Wilbur Mtlls (D., Ark.) are the 
two persons most likely to determine the 
board's future. Representative Gonzalez 
sometimes hitches a ride when Mr. Johnson 
flies to his ranch in Texas. Should the Presi
dent side with Gonzalez and Vanik, he would 
find himself In the company not only of 
some liberals but even a few conservatives
such as hawkish Chairman L. Mendel Rivers 
(D., S.C.), of the House Armed Services Com
mittee. Defending the board's sniffing on the 
trail of Defense Department purchases, 
Rivers once advised the House that the re
negotiation agency doesn't "deal in chicken
feed." 

"The contractors and subcontractors are 
big men," he said. "They hire the smart
est people on earth to. come down here to 
Washington to sit across the table with some 
little colonel . . . who may not know exactly 
everything about a computer. These people 
can steal you blind, if they want to. That is 
a fact of life. I know what I am talking' 
about, because I have a subcommittee that 
looks into this." 

MICHIGAN SUPPORTS PEACE 
CORPS EFFORT 

Mr. HART. Mr. President, the oppor
tunity to particiDate in the develooment 
process of other nations has enriched 
the lives of thousands of Peace Corps 
volunteers. The Peace Corps has resulted 
in foundations of concrete and founda
tions of understanding, improved agri
,cultural methods and improved atti
tudes, stronger educational systems and 
stronger friendships that span national 
boundaries. The minds of U.S. partici
pants and participants of developing 
nations have been expanded far beyond 
the capacity of LSD. 

In its 6 years of existence, the Peace 
Corps has developed a distinguished 
record. I am delighted that the Peace 
Corps is creating programs that enable 
those here at home to be a part of its 
effort. Its school partnership program 
encourages school and church groups in 
the United States to collect and donate 
funds to schools in other lands. 

Michigan schools are deeply involved 
in this program. I am proud of the stu
dents and schools. I am proud to report 
this to the Senate. Students at the 
Plymouth, Mich., senior high school 
raised $900 for schools in Kagnigada, 
Togo, and Francisco de la Cruz, Peru; 
the Church Youth Group at the St. 
James United Presbyterian Church in 
Detroit raised $1,025.36 for a school in 
Brahmansasan, Ind.; the Taylor, Mich., 
junior high school raised $10 for 
a school in Brahmansasan, Ind.; 
and ~he Rodney B. Wilson High School 
in St. -Johns, Mich., contributed $1,028 
for schools in Assere and Kagnisi in 
Tbgo and schools in Malkapur and 
Andhra Pradesh in India. 

Human beings tend to believe most 
strongly what they see. And for the 
citizens of developing nations to see 
rea.1 evidence of the interest of young 
Americans in their own schools will re
sult in an awareness of American con
cern and · increased international un
derstanding at a time when that com
modity is scarce indeed. 

NEW U .N. TREATY POINTS UP SEN-
ATE INACTION ON HUMAN 
RIGHTS 

Mr. PROXMIRE. Mr. President, in 
1949, President Truman sent to the Sen
ate the Convention on Genocide. Hear
ings were held, and this convention was 
then shelved. even though the vast ma
jority of the testimony favored it. 

In 1963. President Kennedy sent to the 
Senate the Convention on Slavery, the 
Convention on Forced Labor, and the 
Convention on Political Rights of 
Women. Once again, hearings were held. 
Once again, the vast majority of wit
nesses favored ratification. But so far, 
only one convention, that on slavery, has 
been reported for a vote by the full Sen
ate. 

While the Senate has dragged its feet 
on these limited treaties, the United Na
tions has gone ahead. On December 16, 
1966, the General Assembly of the United 
Nations unanimously passed a compre
hensive treaty, the International Cove
nant on Civil and Political Rights. The 
passage by the U.N. of this new treaty 
vividly points out the inaction of the 
Senate in the field of human rights. 

Mr. President, I ask unanimous con
sent that the International Covenant on 
Civil and Political Rights with an op
tional protocol be printed in the RECORD. 

There being no objection, the items 
were ordered to be printed in the RECORD, 
as follows: 

INTERNATIO N AL COVENANT ON CIVIL AND 
POLITICAL RIGHTS 

Preamble 
The States Parties to the present Covenant, 
Considering that, in accordance with the 

principles proclaimed in the Charter of the 
United Nations, recognition of the inherent 
dignity and of the equal and inalienable 
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rights of all members of the human family 
is the foundation of freedom, justice and 
peace in the world, 

Recognizing that these rights derive from 
the inherent dignity of the human person, 

Recognizing that, in accordance with the 
Universal Declaration of Human Rights, the 
ideal of free human beings enjoying civil and 
political freedom and freedom from fear and 
want can only be achieved if conditions are 
created whereby everyone may enjoy his civil 
and political rights, as well as his economic, 
social and cultural rights, 

Considering the obligation of States under 
the Charter of the United Nations to promote 
universal respect for, and observance of hu
man rights and freedoms, 

Realizing that the individual, having duties 
to other individuals and to the community to 
which he belongs, is under a responsibility to 
strlve for the promotion and observance of 
the rights recognized in the present Cove
nant, 

Agree upon the following articles: 
PART I 

Article 1 
1. All peoples have the right of self-deter

mination. By virtue of the right they freely 
determine their political status and freely 
pursue their economic, social and cultural de
velopment. 

2. All peoples may, for their own ends, 
freely dispose of their natural wealth and re
sources without prejudice to any obligations 
arising out .of international economic co
operation, based upon the principle of mutual 
benefit, and international law. In no case 
may a people be deprived of its own means 
of subsistence. 

3. The States Parties to the present Cove
nant, including those having responsibility 
for the administration of Non-Self-Govern
ing and Trust Territories, shall promote the 
realization of the right of self-determina
tion, and shall respect that right, in con
formity with the provisions of the United 
Nations Charter. 

PART Il 

Article 2 
1. Each State Party to the present Cove

nant undertakes to respect and to ensure to 
all indlividuals within its territory and sub
ject to its jurisdiction the rights recognized 
in the present Covenant, without distinc
tion of any kind, such as race, colour, sex, 
language, religion, political or other opin
ion, national or social origin, property, birth 
or other status. 

2. Where not already provided for by exist
ing legislative or other measures, each State 
Party to the present Covenant undertakes 
to take the necessary steps, in accordance 
with its constitutional processes and with 
the provisions of the present Covenant, to 
adopt such legislative or other measures as 
may be necessary to give effect to the rights 
recognized in the present Covenant. 

3. Each State Party to the present Cove
nant undertakes: 

(a) To ensure that any person whose 
rights or freedoms as herein recognized are 
violated shall have an effective remedy not
withstanding that the .violation has been 
com.mi tted by persons acting in an official 
capacity; 

(b) To ensure that any person claiming 
such a remedy shall have his right thereto 
determined by competent judicial, ad.min
istra:tA.ve or legislative authorities, or by any 
other competent, authority provided for by 
the legal system of the State, and to develop 
the possibilities of judicial remedy; 

(c) To ensure that competent author
ities shall enforce such remedies when 
granted. 

Article 3 
The States Parties to the Present Covenant 

undertake to ensure the equal right of men 
and women to the enjoyment of all civil and 

political rights set forth in the present 
Covenant. 

Article 4 
1. In time of public emergency which 

threatens the life of the nation and the ex
istence of which is officially proclaimed, the 
States Parties to the present Covenant may 
take measures derogating from their obliga
tions under the present Covenant to the ex
tent strictly required by the exigencies of 
the situation, provided that such measures 
are not inconsistent with their other obliga
tions under international law and do not 
involve discrimination solely on the ground 
of race, colour, sex, language, religion or 
social origin. 

2. No derogation from articles 6, 7, 8 (para
graphs 1 and 2), 11, 15, 16 and 18 may be 
made under this provision. 

3. Any State Party to the present Covenant 
availing itself of the right of derogation shall 
inform immediately the other States Parties 
to the Present Covenant, through the inter
mediary of the Secretary-General of the 
United Nations of the provisions from which 
it has derogated and of the reasons by which 
it was actuated. A further communication 
shall be made, through the same intermedi
ary, on·the date on which it terminates such 
derogation. 

Article 5 
1. Nothing in the present Covenant may 

be interpreted as implying for any State, 
group or person any right to engage in any 
activity or perform any act aimed at the 
destruction of any of the rights and free
doms recognized herein or at their limitation 
to a greater extent than is provided for in 
the present Covenant. 

2. There shall be no restriction upon or 
derogation from any of the fundamental hu
man rights recognized or existing in any 
State Party to the present Covenant pursuant 
to law, conventions, regulations or custom on 
the pretext that the present Covenant does 
not recognize such rights or that it recognizes 
them to a lesser extent. 

PART .III 

Article 6 
1. Every human being has the inherent 

right to life. This right shall be protected 
by law. No one shall be arbitrarily deprived 
of his life. 

2. In countries which have not abolished 
the death penalty, sentence of death may be 
imposed only for the most serious crimes in 
accordance with law in force at the time of 
the commission of the crime and not con
trary to the provisions of the present Cove
nant and to the Convention on the Preven
tion and Punishment of the Crime of Geno
cide. This penalty can only be carried out 
pursuant to a final judgment rendered by a 
competent court. 

3. When deprivation of life constitutes the 
crime of genocide, it is understood that noth
ing in this article shall authorize any State 

. Party to the present Covenant to derogate 
in any way from any obligation assumed un
der the provisions of the Convention on the 
Prevention and Punishment of the Crime of 
Genocide. 

4. Anyone sentenced to death shall have the 
right to seek pardon or commutation of the 
sentence. Amnesty, pardon or commutation 
of the sentence of death may be granted in 
all cases. 

5. Sentence of death shall not be imposed 
for crimes committed by persons below eigh
teen years of age and shall not be carried out 
on pregnant women. 

6. Nothing in this article shall be invoked 
to delay or to prevent the abolition of capi
tal punishment by any State Party to the 
present Covenant. 

Article 7 
No one shall be subjected to torture or to 

cruel, inhuman or degrading treatment or 
punishment. In particular, no one shall be 

subjected without his free consent to medi
cal or scientific experimentation. 

Article 8 
1. No one shall be held in slavery; slavery 

and the slave-trade in all their forms shall 
be prohibited. 

2. No one shall be held in servitude. 
3. (a) No one shall be required to perform 

forced or compulsory labour; 
(b) The preceding sub-paragraph shall not 

be held to preclude in countries where im
prisonment with hard labour may be im
posed as a punishment for a crime, the per
formance of hard labour in pursuance of a 
sentence to such punishment by a compe
tent court; 

( c) For the purpose of this paragraph the 
term "forced or compulsory labour" shall not 
include: 

(i) Any work or service, not referred to in 
subparagraph (b), normally required of a 
person who is under detention in conse
quence of a lawful order of a court, or of a 
person during conditional release from such 
detention; 

(ii) Any service of a military character 
-and, in countries where conscientious objec
tion is recognized, any national service re
quired by law of conscientious objectors; 

(iii) Any service exacted in cases of emer
gency or calamity threatening the life or 
well-being of the community; 

(iv) Any work or service which forms part 
of normal civil obligations. 

Article 9 
1. Everyone has the right to liberty and 

security of person. No one shall be sub
jected to arbitrary arrest or detention. No one 
shall be deprived of his liberty except on 
such grounds and in accordance with such 
procedures as are established by law. 

2. Anyone who is arrested shall be in
formed, at the time of arrest, of the reasons 
for his arrest and shall be promptly informed 
of any charges against him. 

3. Anyone arrested or detained on a crim
inal charge shall be brought promptly befo.re 
a judge or other officer authorized by law to 
exercise judicial power and shall be entitled 
to trial within a reasonable time or to re
lease. It shall not be the general rule that 
persons awaiting trial shall be detained in 
custody, but release may be subject to guar
antees to appear for trial, at any other stage 
of the judicial proceedings, and, should oc
casion arise, for execution of the judgement. 

4. Anyone who is deprived of his liberty 
by arrest or detention shall be entitled to 
take proceedings before a court, in order 
that such court may decide without delay 
on the lawfulness of his detention and order 
his release if the detention is not lawful. 

5. Anyone who has been the victim of 
unlawful arrest or detention shall have an 
enforceable right to compensation. 

Article 10 
1. All persons deprived of their liberty shall 

be treated with humanity and with respect 
for the inherent dignity of the human per
son. 

2. (a) Accused persons shall, save in ex
ceptional circumstances, be segregated from 
convicted persons, and shall be subject to 
separate treatment appropriate to their status 
as unconvicted persons; 

(b) Accused juvenile persons shall be sep
arated from adults and brought as speedily 
as possible for adjudication. 

3. The penitentiary system shall comprise 
treatment of prisoners the essential aim of 
which shall be their reformation and social 
rehabilitation. Juvenile offenders shall be 
segregated from adults and be accorded treat
ment appropriate to their age and legal 
status. 

Article 11 
No one shall be imprisoned merely on the 

ground of inability to fulfil a contractual 
obligation. 
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Article 12 

1. Everyone lawfully within the territory of 
a State shall, within that territory, have the 
right to liberty of movement and freedom 
to choose his residence. 

2. Everyone shall be free to leave any coun
try, includ~ng his own. 

3. The above-mentioned rights shall not 
be subject to any restrictions except those 
which are provided by law, are necessary to 
protect national security, public order 
("ordre public"), public health or morals or 
the rights and freedoms of others, and are 
consistent with the other rights recognized 
in the present Covenant. 

4. No one shall be arbitrarily deprived of 
the right to enter his own country. 

Article 13 
An alien lawfully in the territory of a State 

Party to the present Covenant may be ex
pelled therefrom only in pursuance of a 
decision reached in accordance with law and 
shall, except where compelling reasons of 
national security otherwise require, be al
lowed to submit the reasons against his ex
pulsion and to have his case reviewed by, 
and be represented for the purpose before, 
the oompetent authority or a person or per
sons especially designated by the competent 
authority. 

Article 14 
1. All peraons shall be equal before the 

courts and tribunals. In the determination 
of · any criminal oharge against him, or of 
his rights and obligations in a suit at law, 
everyone shall be entitled to a fair and pub
lic hearing by a competent, independent and 
impartial tribunal established by law. The 
Press and the public may be excluded from 
all or part of a trial for reasons of morals, 
public order ("ordre public") or national 
security in a democratic society, or when 
the interest of the private lives of the parties 
so requires, or to the extent strictly necessary 
in the opinion of the court in spec:ial circum
stances where publicity would prejudice the 
interests of justice; but any judgment ren
dered in a criminal case or in a suit at law 
shall be made public except where the inter
est of juveniles otherwise requires or the 
proceedings concern matrimonial disputes or 
the guardianship of children. 

2. Everyone charged with a criminal of
fence shall have the right to be p:resumed 
innocent until proved guilty according to 
law. 

3. In the determination of any criminal 
charge against him, everyone shall be en
titled to the following minimum guarantees, 
in full equality: 

(a) To be informed promptly and in detail 
in a langu·age which he understands of the 
nature and cause of the charge against him; 

(b) To have adequate time and facilities 
for the preparation of his defence and to 
communicate with counsel of his own choos
ing; 

(c) To be tried without undue delay; 
(d) To be tried in his presence, and to 

defend himself in person or through legal 
assistance of his own choosing; to be in
formed, if he does not have legal assistance, 
of this right; and to have legal assistance 
assigned to him, in any case where the in
terests of justice so require, and without pay
ment by him in any such case if he does not 
have sufficient means to pay for it; 

(e) To examine, or have examined, the 
witnesses against him and to obtain the at
tendance and examination of witnesses on 
his behalf und.er the same conditions as wit
nesses against him; 

(f) To have the free assistance of an inter
pre~er if he cannot understand or speak the 
language used in court; 

(g) Not to be compelled to testify against 
himself, or to confess guilt. 

4. In the case of juveniles, the procedure 
shall be such as will take account of their 
age and the desirability of promoting their 
rehabilitation. 

5. Everyone convicted of a crime shall have 
the right to his conviction and sentence be
ing reviewed by a higher tribunal according 
to law. 

6. When a person has by a final decision 
been convicted of a criminal offence and 
when subsequently his conviction has been 
reversed or he has been pardoned on the 
ground that a new or newly discovered fact 
shows conclusively that there has been a mis
carriage of justice, the person who has suf
fered punishment as a result of such convic
tion shall be compensated according to law, 
unless it is proved that the non-disclosure of 
the unknown fact in time is wholly or partly 
attributable to him. 

7. No one shall be liable to be tried or pun
ished again for an offence for which he has 
already been finally convicted or acquitted 
in accordance with the law and penal pro
cedure of each country. 

. Article 15 
1. No one shall be held guilty of any crim

inal offence on account of any act or omis
sion which did not constitute a criminal 
offence, under national or international law, 
at the time when it was committed. Nor 
shall a heavier penalty be imposed than the 
one that was applicable at the time when 
the criminal offence was committed. If, sub
sequently to the commission of the offence, 
provision is made by law for the imposition 
of a lighter penalty, the offender shall bene
fit thereby. 

2. Nothing in this article shall prejudice 
the trial and punishment of any person for 
any act or omission which, at the time when 
it was committed, was criminal according 
to the general principles of law recognized 
by the community of nations. 

Article 16 
Everyone shall have the right to recogni

tion everywhere as a person befme the law. 
Article 17 

1. No one shall be subjected to arbitrary 
or unlawful interference with his privacy, 
family, home or correspondence, nor to un
lawful attacks on his honour and reputation. 

2. Everyone has the right to the protec
tion of the law against such interference or 
attacks. 

Article 18 
1. Everyone shall have the right to free

dom of thought, conscience and religion. 
This right shall include freedom to have or 
to adopt a religion or belief Of his choice, 
and freedom either individually or in com
munity with others and in public oc private, 
to manifest his religion or belief in worship, 
observance, practice and teaching. 

2. No one shall be subject to coercion 
which would impair his freedom to have or 
to adopt a religion or belief of his choice. 

3. Freedom to manifest one's religion or 
beliefs may be subject only to such limita
tions as are prescribed by law and are neces
sary to protect public safety, order, health, 
or morals or the fundamental rights and 
freedoms of others. 

4. The States Parties to the present Cov
enant undertake to have respect for the 
liberty of parents and, when applicable, 
legal guardians, to ensure the religious and 
moral education of their children in con
formity with their own convictions. 

Article 19 
1. Everyone shall have the right to hold 

opinions without interference. 
2. Everyone shall have the right to freedom 

of expression; this right shall include free
dom to seek, receive and impart informa
tion and ideas of all kinds, regardless of 
frontiers, either orally, in writing or in print, 
in the form of art, or through any other 
media of his choice. 

3. The exercise of the rights provided for 
in the foregoing paragraph carries with it 
special duties and responsibilities. It may 
therefore be subject to certain restrictions, 

but these shall be such only as are provided 
by law and are necessary, (1) for respect 
of the rights or reputations of others, (2) 
for the protection of national security or 
of public order ("ordre public"), or of public 
health or morals. 

Article 20 
1. Any propaganda for war shall be pro

hibited by law. 
2. Any advocacy of national, racial, or re

ligious hatred that constitutes incitement 
to discrimination, hostility or violence shall 
be prohibited by law. 

Article 21 
The "right of peaceful assembly shall be 

recognized. No restrictions may be placed 
on the exercise of this right other than 
those imposed in conformity with the law 
and which are necessary in a democratic 
society in the interests of national security 
or public safety, public order ("ordre pub
lic"), the protection of public health or 
morals or the protection of the rights and 
freedoms of others. 

Article 22 
1. Everyone shall have the right to freedom 

of association with others, including the right 
to form and join trade unions for the pro
tection of his interests. 

2. No restrictions may be placed on the 
exercise of this right other than those pre
scribed by law and which are necessary in a 
democratic society in the interests of na
tional security or public safety, public order 
("ordre public"), the protection of public 
heal th or morals or the protection of the 
rights and freedoms of others. This article 
shall not prevent the imposition of lawful 
restrictions on members of the armed forces 
and of the police in their exercise of this 
right. 

3. Nothing in this article shall authorize 
States Parties to the International Labour 
Convention of 1948 on Freedom of Association 
and Protection of the Rights to Organise to 
take legislative measures which would prej
udice, or to ·apply the law in such a manner 
as to prejudice, the guarantees provided for 
in the Convention. 

Article 23 
1. The family is the natural and funda

mental group unit of society and is entitled 
to protection by society and the State. 

2. The right of men and women of mar
riageable age to marry and to found a family 
shall be recognized. 

3. No marriage shall be entered into with
out the free and full consent of the intendin g 
spouses. 

4. States Parties to the present Covenant 
shall take appropriate steps to ensure equal
ity of rights and responsibilities of spouses 
as to marriage, during marriage and at its 
dissolution. In the case of dissolution, pro
vision shall be made for the necessary pro
tection of any children. 

Article 24 
1. Every child shall have, without any dis

crimination as to race, colour, sex, language, 
religion, national or social origin, property or 
birth, the right to such measures of protec
tion as required by his status as a minor, on 
the part of his family, the society and the 
State. 

2. Every child :-hall be registered immedi
ately after birth and shall have a name. 

3. Every child has t he right to acquire a 
nationality. 

Article 25 

Every citizen shall have the right and the 
opportunity, without any of the distinctions 
mentioned in article 2 and without unrea
sonable restrictions: 

(a) To take part in the conduct of pub
lic affairs, directly or through freely chosen 
represen t a ti ves: 

(b) To vote and to be elected at genuine 
periodic elections which shall by universal 
and equal suffrage and shall be held by se-
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cret ballot, guaranteeing the free expression 
of the will of the electors; 

(c) To have access, on general terms of 
equality, to public service in his country. 

Article 26 
All persons are equal before the law and are 

entitled without any discrimination to equal 
protection of the law. In this respect the 
law shall prohibit any discrimination and 
guarantee to all persons equal and effective 
protection against discrimination on any 
ground such as race, colour, sex, language, 
religion, political or other opinion, national 
or social origin, property, birth or other 
status. 

Article 21 
In those States in which ethnic, religlcus 

or linguistic minorities exist, persons be
longing to such minorities shall not be de
nied the right, in community with the other 
members of their group, to enjoy their own 
culture, to profess and practice their own re
ligion, or to use their own language. 

PART IV 

Article 28 
1. There shall be established a Human 

Rights Committee (hereafter referred to in 
the present Covenant as "the Committee"). 
It shall consist of eighteen members and 
shall carry out the functions hereinafter 
provided. 

2. The Committee shall be composed of 
nationals of the States Parties to the present 
Covenant who shall be persons of high moral 
character and recognized competence in the 
field of human rights, consideration being 
given to the usefulness of the participation 
of some persons having legal experience. 

3. The members of the Committee shall 
be elected and shall serve in their personal 
capacity. 

Article 29 
1. The members of the Committee shall 

be elected by secret ballot from a list of 
persons possessing the qualifications pre
scribed. in article 28 and nominated for the 
purpose by the States Parties to the present 
Covenant. 

2. Each State Party to the present Cove
nant may nominate not more than two per
sons. These persons shall be nationals of 
the nominating State. 

3. A person shall be eligible for renomi
nation. 

Article 30 
1. The initial election shall be held no 

later than six months after the date of the 
entry into force of the present Covenant. 

2. At least four months before the date 
of each election of the Committee, other 
than an election to fill a vacancy declared 
in accordance with article 34, the Secretary
General of the United Nations shall address 
a written invitation to the States Parties 
to the present Covenant to submit their 
nominations for membership of the Com
mittee within three months. 

3. The Secretary-General of the United 
Nations shall prepare a list in alphabetical 
order of all the persons thus nominated, with 
an indication of the States Parties which 
have nominated them, and shall submit it 
to the States Parties to the present Covenant 
no later than one month before the date of 
each election. 

4. Elections of the members of the Com
mittee shall be held at a meeting of the 
States Parties to the present Covenant con
vened by the Secretary-General of the 
United Nations at the Headquarters of the 
United Nations. At that meeting, for which 
two thirds of the States Parties to the present 
Covenant shall constitute a quorum, the 
persons elected to the Committee shall be 
those nominees who obtain the largest num
ber of votes and an absolute majority of the 
votes of the representatives of States Parties 
present and voting. 

Article 31 
1. The Committee may not include more 

than one national of the same State. 
2. In the election of the Committee con

sideration shall be given to equitable geo
graphical distribution of membership and 
to the representation of the different forms 
of civilization as well as of the principal legal 
systems. 

Article 32 
1. The members of the Committee - shall 

be elected for a term of four years. They 
shall be eligible for re-election if renomi
nated. However, the terms of nine of the 
members elected at the first election shall 
expire at the end of two years; immediately 
after the first election the names of these 
nine r.1embers shall be chosen by lot by the 
Chairman of the meeting referred to in para
graph 4 of article 30. 

2. Elections at the expiry of office shall 
be held in accordance with the preceding 
articles of this part of the present Covenant. 

Article 33 
1. If, in the unanimous opinion of the 

other members, a member of the Commit
tee has ceased to carry out his functions 
for any cause other than absence of a tem
porary character, the Chairman of the Com
mittee shall notify the Secretary-General of 
the United Nations who shall then declare 
the seat of that member to be vacant. 

2. In the event of the death or the resig
nation of a member of the Committee, the 
Chairman shall immediately notify the Sec
retary-General of the United. Nations who 
shall declare the seat vacant from the date 
of death or the date on which the resigna
tion takes effect. 

Article 34 
1. When a vacancy is declared in a~ord

ance with article 33 and if the term of office 
of the member to be replaced does not ex
pire within six months of the declaration of 
the vacancy, the Secretary-General of the 
United Nations shall notify each of the States 
Parties to the present Covenant which may 
within two months submit nominations in 
accordance with article 29 for the purpose of 
filling the vacancy. 

2. The Secretary-General of the United Na
tions shall prepare a list in alphabetical or
der of the persons thus nominated and shall 
submit it to the States Parties to the present 
Covenant. The election to fill the vacancy 
shall then take place in accordance with the 
relevant provisions of this part of the present 
Covenant. 

3. A member of the Committee elected to 
fill a vacancy declared in a~ordance with 
article 33 shall hold office for the remainder 
of the term of the member who vacated the 
seat on the Committee under the provisions 
of that article. 

Article 35 
The members of the Committee shall, with 

the approval of the General Assembly of the 
United Nations, receive emoluments from 
United Nations resources on such terms and 
conditions as the General Assembly may de
cide having regard to the importance of the 
Committee's responsibilities. 

Article 36 

The Secretary-General of the United Na
tions shall provide the necessary staff and fa
cilities for the effective performance of the 
functions of the Committee under this Cov
enant. 

Article 37 
1. The Secretary-General of the United Na

tions shall convene the initial meeting of 
the Committee at the Headquarters of the 
United Nations. 

2. After its initial meeting, the Committee 
shall meet at such times as shall be provided 
in its rules of procedure. 

3. The Committee shall normally meet at 
the Headquarters of the United Nations or at 
the United Nations Office at Geneva. 

Article 38 
Every member of the Committee shall, be

fore taking up his duties, make a solemn dec
laration in open committee that he will per
form his functions impartially and con
scientiously. 

Article 39 
1. The Cammi ttee shall elect its officers 

for a term of two years. Tpey may be re
elected. 

2. The Committee shall establish its own 
rules of procedure, but these rules shall pro
vide, inter alia, that: 

(a) Twelve members shall constitute a 
quorum; 

(b) Decisions of the Committee shall be 
made by a majority vote of the members 
present. 

Article 40 
1. The States Parties to the present Cove

nant undertake to submit reports on the 
measures they have adopted which give effect 
to the rights recognized herein and on the 
progress made in the enjoyment of those 
rights; (a) within one year of the entry into 
force of the present Covenant for the States 
Parties concerned and (b) thereafter when
ever the Committee so requests. 

2. All reports shall be submitted to the 
Secretary-General of the United Nations who 
shall transmit them to the Committee for 
consideration. Reports shall indicate the 
factors and difficulties, if any, affecting the 
implementation of the present Covenant. 

3. The Secretary-General of the United .Na
tions may after consultation with the Com
mittee transmit to the specialized agencies 
concerned copies of such parts of the reports 
as may fall within their field of competence. 

4. The Committee shall study the reports 
submitted by the States Parties to the pres
ent Covenant. It shall transmit its reports 
and such general comments as it may con
sider appropriate to the States Parties. The 
Committee may also transmit to the Eco
nomic and Social Council these comments 
along with the copies of the reports it has 
received from States Parties to the present 
Covenant. 

5. The States Parties to the present Cove
nant may submit to the Committee observa
tions on any comments that may be made in 
accordance with paragraph 4 of this article. 

Article 41 
1. A State Party to the present Covenant 

may at any time declare under this article 
that it recognizes the competence of the 
Committee to receive and consider communi
cations to the effect that a State Party claims 
that another State Party is not fulfilling its 
obligations under the present Covenant. 
Communications under this article may be 
received and considered only if submitted 
by a State Party which has made a declara
tion recognizing in regard to itself the com
petence of the Committee. No communica
tion shall be received by the Committee if it 
concerns a State Party which has not made 
such a declaration. Communications received 
under this article shall be dealt with in ac
cordance with the following procedure: 

(a) If a State Party to the present Cov
enant considers that another State Party is 
not giving effect to the provisions of the 
present Covenant, if may, by written commu
nication, bring the matter to the attention of 
that State Party. Within three months after 
the receipt of the communication, the receiv
ing State shall afford the State which sent 
the communication an explanation or any 
other statement in writing clarifying the 
matter, which should include, to the extent 
possible and pertinent, reference to domestic 
procedures and remedies taken, pending, or 
available in the matter. 

(b) If the matter is not adjusted to the 
satisfaction of both States Parties concerned 
within six months after the receipt- by the 
receiving State of the initial communication, 
either State shall have the right to refer the 
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matter to the Committee, by notice given to 
the Committee and to the other State. 

(c) The Committee shall deal with a matter 
referred to it only after it has ascertained 
that all available domestic remedies have 
been invoked and exhausted in the matter, 
in conformity with the generally recognized 
principles of international law. This shall not 
be the rule where the application of the 
remedies is unreasonably prolonged. 

(d) The Committee shall hold closed meet
ings when examining communications under 
this article. 

(e) Subject to the provisions of sub-para
graph ( c) , the Committee shall make avail
able its good offices to the States Parties con
cerned with a view to a friendly solution of 
the matter on the basis of respect for human 
rights and fundamental freedoms as recog
nized in this Covenant. 

(f) In any matter referred to it, the Com
mittee may call upon the States Parties con
cerned, referred to in sub-paragraph (b) , to 
supply any relevant information. 

(g) The States Parties concerned, referred 
to in sub-paragraph (b), shall have the right 
to be represented when the matter is being 
considered in the Committee and to make 
submissions orally and/or in writing. 

(h) The Committee shall, within twelve 
months after the date of receipt of notice 
under sub-paragraph (b), submit a report: 

(i) If a solution within the terms of sub
paragraph ( e) is reached, the Committee 
shall confine its report to a brief statement 
of the facts and of the solution reached; 

(ii) If a solution is not reached, within the 
terms of sub-paragraph (e), the Committee 
shall confine its report to a brief statement 
of the facts; the written submissions ~d 
record of the oral submissions made by the 
States Parties concerned shall be attached to 
the report. · 

In every matter the report shall be com
municated to the States Parties concerned. 

2. The provisions of this article shall come 
into force when ten States Parties to the 
present Covenant have made declarations 
under paragraph 1 of this article. Such dec
larations shall be deposited by the States 
Parties with the Secretary-General of the 
United Nations who shall transmit copies 
thereof to the other States Parties. A declara
tion may·be withdrawn at any time by noti
fication to the Secre,tary-General. Such a 
withdrawal shall not prejudice the consider
ation of any matter which is the subject of a 
communication already transmitted under 
this article; no further communication by 
any State Party shall be received after the 
notification of withdrawal of the declaration 
has been received by the Secretary-General of 
the United Nations unless the State Party 
concerned had made a new declaration. 

Article 42 
1. (a) If a matter referred to the Commit

tee in accordance with article 41 is not re
solved to the satisfaction of the States Par
ties concerned, the Committee may, with the 
prior consent of the States Parties concerned, 
appoint an ad hoc Conciliation Commission 
(hereinafter referred to as "the Commis
sion"). The good offices of the Commission 
shall be made available to the States Parties 
concerned with a view to an amicable solution 
of the matter on the basis of respect for the 
present Covenant; 

(b) The Commission shall consist of five 
persons acceptable to the States Parties con
cerned. If the States Parties concerned fail 
to reach agreement within three months on 
all or part of the composition of the Com
mission the members of the Commission 
concerning whom no agreement was reached 
shall be elected by secret ballot by a two
thirds majority vote of the Committee from 
among its members. 

2. The members of the Commission shall 
serve in their personal capacity. They shall 
not be nationals of the States Parties con
cerned, or of a State not party to the present 

Covenant, or of a State Party which has not 
made a declaration under article 41. 

3. The Commission shall elect its own 
Chairman and ad.opt its own rules of 
procedure. 

4. The meetings of the Commission shall 
normally be held at the Headquarters of the 
United Nations or at the United Nations 
Office at Geneva. However, they may be held 
at such other convenient places as the Com
mission may determine in consultation with 
the Secretary-General of the United Nations 
and the States Parties concerned. 

5. The secretariat provided in accordance 
with article 36 shall also service the Com
missions appointed under this article. 

6. The information received and collated 
by the Committee shall be made available to 
the Commission and the Commission may 
call upon the States Parties concerned to 
supply any other relevant information. 

7. When the Commission has fully consid
ered the matter, but in any event not later 
than twelve months after having been seized 
of the matter, it shall submit to the Chair
man of the Committee a report for communi
cation to the States Parties concerned. 

(a) If the Commission is unable to com
plete its consideration of the matter within 
twelve months, it shall confine its report to 
a brief statement of the status of its con
sideration of the matter. 

(b) If an amicable solution to the matter 
on the basis of respect for human rights as 
recognized in the present Covenant is 
reached, the Commission shall confine its re
port to a brief statement of the facts and of 
the solution reached. 

(c) If a solution within the terms of sub
paragraph (b) is not reached, the Commis
sion's report shall embody its findings on all 
questions of fact relevant to the issues be
tween the States Parties concerned, as well 
as its views on the possibilities of amicable 
solution of the matter. This report shall also 
contain the written submissions and a record 
of the oral submissions made by the States 
Parties concerned. 

(d) If the Commission's report is sub
mitted under sub-paragraph (c), the States 
Parties concerned shall, within three months 
of the receipt of the report, inform the Chair
man of the Committee whether or not they 
accept the contents of the report of the Com
mission. 

8. The provisions of this article are without 
prejudices to the responsibilities of the Com
mittee under article 41. 

9. The States Parties concerned shall share 
equally all the expenses of the members of 
the Commission in accordance with esti
mates to be provided by the Secretary-Gen
eral of the United Nations. 

10. The Secretary-General of the United 
Nations shall be empowered to pay the ex
penses of the members of the Commission, 
if necessary, before reimbursement by the 
States Parties concerned in accordance with 
paragraph 9 of this article. 

Article 43 
The members of the Committee and of the 

ad hoc conciliation commissions which may 
be appointed under article 41, shall be en
titled to the facilities, privileges and im
munities of experts on mission for the United 
Nations as laid down in the relevant sec
tions of the Convention on the Privileges 
and Immunities of the United Nations. 

Article 44 
The provisions for the implementation of 

the present Covenant shall apply without 
prejudice to the procedures prescribed in 
the field of human rights by or under the 
constituent instruments and the conven
tions of the United Nations and of the spe
cialized agencies and shall not prevent the 
States Parties to the present Covenant from 
having recourse to other procedures for set
tling a dispute in accordance with general 
or special international agreements in force 
between them. 

Article 45 
The Committee shall submit to the Gen

eral Assembly, through the Economic and 
Social Council, an annual report on its acti
vities. 

PART V 

Article 46 
Nothing in the present Covenant shall be 

interpreted as impairing the provisions of the 
Charter of the United Nations and of the 
constitutions of the specialized agencies 
which define the respective responsibilities 
of the various organs of the United Nations 
and of the specialized agencies in regard to 
the matters dealt with in the present Cov
enant. 

Article 47 
Nothing in the Covenant shall be inter

preted as impairing the inherent right of all 
peoples to enjoy and utilize fully and freely 
their natural wealth and resources. 

PART VI 

Article 48 
1. The present Covenant is open for sig

nature by any State Member of the United 
Nations or member of any of its specialized 
agencies, by any State Party to the Statute 
of the International Court of Justice, and 
by any other State which has been invited 
by the General Assembly of the United Na
tions to become a party to the present 
Covenant. 

2. The present Covenant is subject to rati
fication. Instruments of ratification shall be 
deposited with the Secretary-General of the 
United Nations. 

3. The present Covenant shall be open to 
accession by any State referred to in para
graph 1 of this article. 

4. Accession shall be effected by the de
posit of an instrument of accession with 
the Secretary-General of the United Nations. 

5. The Secretary-General of the United 
Nations shall inform all States which have 
signed this Covenant of or acceded to it of 
the deposit of each instrument of ratifica
tion or accession. 

Article 49 
1. The present Covenant shall enter into 

force three months after the date of the 
deposit with the Secretary-General of the 
United Nations of the thirty-fifth instru
ment of ratification or instrument of ac
cession. 

2. For each State ratifying the present 
Covenant or acceding to it after the deposit 
of the thirty-fifth instrument of ratification 
or instrument of accession, the present Cove
nant shall enter into force three months 
after the date of the deposit of its own in
strument of ratification or instrument of ac
cession. 

Article 50 
The provisions of ·the present Covenant 

shall extend to all parts of federal States 
without any limitations or, exceptions. 

Article 51 
1. Any State Party to the present Cove

nant may propose an amendment and file it 
with the Secretary-General of the United 
Nations. The Secretary-General of the United 
Nations shall thereupon communicate any 
proposed amndments to the States Parties 
to the present Covenant with a request that 
they notify him whether they favour a con
ference of States Parties for the purpose of 
considering and voting upon the proposal. 
In the event that at least one third of the 
States Parties favours such a conference the 
Secretary-General of the United Nations shall 
convene the conference under the auspices of 
the United Nations. Any amendment adopted 
by a majority of the States Parties present 
and voting at the conference shall be sub
mitted to the G"eneral Assembly of the United 
Nations for approval. 

2. Amendments shall come into force when 
they have been approved by the General 
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Assembly and accepted by a two-thirds ma
jority of the States Parties to the present 
Covenant in accordance with their respective 
constitutional processes. 

3. When amendments come into force they 
shall be binding on those States Parties 
which have accepted them, other States Par
ties being still bound by the provisions of 
the present Covenant and any earlier amend
ment which they have accepted. 

Article 52 
Irrespective of the notifications made un

der article 48, paragraph 5, the Secretary
General of the United Nations shall inform 
all States referred to in paragraph 1 of the 
same article of the following particulars: 

(a) Signatures, ratifications and accessions 
under article 48; 

(b) The date of the entry into force of the 
present Covenant under article 49 and the 
date of the entry into force of any amend
ments under article 51. 

Article 53 
1. The present Covenant, of which the Chi

nese, English, French, Russian and Spanish 
texts are equally authentic, shall be de
posited in the archives of the United Nations. 

2. The Secretary-Gen~al of the United 
Nations shall transmit certified copies of the 
present Covenant to all States referred to 
in article 48. 

OPTIONAL PROTOCOL TO THE INTERNATIONAL 
COVENANT ON CIVIL AND POLITICAL RIGHTS 

The States Parties to the present Protocol, 
Considering that in order further to 

achieve the purposes of the Covenant on 
Civil and Political Rights (hereinafter re
ferred to as "the Covenant") and the im
plementation of its provisions it would be 
·appropriate to enable the Human Rights 
Committee set up in part IV of the Covenant 
(hereinafter referred to as "the Committee") 
to receive and consider, as provided in the 
present Protocol, communications from in
dividuals claiming to be victims of violations 
of any of the rights set forth in the Cove
nant. 

Have agreed as follows: 
Article 1 

A State Party to the Covenant that becomes 
a party to the present Protocol recognizes 
the competence of the Committee to receive 
and consider communications from individ
uals, subject to its jurisdiction, claiming to 
be victims of a violation by that State Party 
of any of the rights set forth in the Cove
nant. No communication shall be received 
by the Committee if it concerns a State 
Party to the Covenant which is not a Party 
to the present Protocol. 

Article 2 
Subject to the provision of article 1, indi

viduals claiming that any of their rights 
enumerated in the Covenant have been vio
lated and who have exhausted all available 
domestic remedies may submit a written 
communication to the Committee for con
sideration. 

Article 3 
The Committee shall consider inadmissible 

any communication under this Protocol 
which is anonymous, or which it considers 
to be an abuse of the right of submission 
of such communications or to be incompat
ible with the provisions of the Covenant. 

Article 4 
1. Subject to the provisions of article 3, 

the Committee shall bring any communica
tions submitted to it under the present Pro
tocol to the attention of the State Party to 
the present Protocol alleged to be violating 
any provision of the Covenant. 

2. Within six months, the receiving State 
shall submit to the Committee written ex
planations or statements clarifying the mat
ter and the remedy, if any, that may have 
been taken by that State. 

Article 5 
1. The Committee shall consider commu

nications received under the present Protocol 
in the light of all written information made 
available to it by the individual and by the 
State Party concerned. 

2. The Committee shall not consider any 
communication from an individual unless it 
has ascertained that: 

(a) the same matter is not being exam
ined under another procedure of interna
tional investigation or settlement; 

(b) the individual has exhausted all avail
able domestic remedies. This shall not be 
the rule where the application of the rem
edies is unreasonably prolonged. 

3. The Committee shall hold closed meet
ings when examining communications under 
the present Protocol. 

4. The Committee shall forward its views 
to the State Party concerned and to the in
dividual. 

Article 6 
The Oommittee shall include in its annual 

report under article 45 of the Covenant a 
summary of its activities under the present 
Protocol. 

Article 7 

Pending the achievement Qf the objectives 
of General Assembly resolution 1514 (XV) 
of 14 December 1960 concerning the Declara
tion on the Granting of Independence to 
Colonial Countries and Peoples, the provi
sions of the present Protocol shall in no way 
limit the right of petition granted to these 
peoples by the Charter of the United Nations 
and other international conventions and in

. struments under the United Nations and 
its specialized agencies. 

Article 8 
1. The present Protocol is open for signa

ture by any State which has signed the 
Covenant. 

2. The present Protocol is subject to ratifi
cation by any State which has ratified or ac
ceded to the Covenant. Instruments of rati
fication shall be depo.sited with the Secre
tary-General of the United Nations. 

3. The present Protocol shall be open to 
accession by any State which has ratified 
or acceeded t.o the Covenant. 

4. Accession shall be effected by the de
posit of an iJ:.strument of accession with the 
Secretary-General of the United Nations. 

5. The Secretary-General of the United 
Nations shall inform all States which have 
signed the p1esent Protocol or acceeded to it 
of the deposit of each instrument of ratifi
cation or accession. 

Article 9 
1. Subject to the entry into force of the 

Covenant, the present Protocol shall enter 
into force three months after the date of the 
deposit with the Secretary-General of the 
United Nations of the tenth instrument of 
ratification or instrument of accession. 

.d. For each State ratifying the present 
Protocol or acceding to it after the deposit of 
the tenth instrument of ratification or in
strument of accession, the present Protocol 
shall enter into force three months after the 
date of the deposit of its own instrument of 
ratification or instrument of accession. 

Article 10 
The provision of the present Protocol shall 

extend to all parts of fede:-al States without 
any limitations or exceptions. 

Article 11 
1. Any State Party to the present Protocol 

may propose an amendment and file it with 
the Secretary-General of the United Nations. 
The Secretary-General of the United Nations 
shall thereupon communicate any proposed 
amendments to the States Parties to the 
present Protocol with a request that they 
notify him whether they favour a conference 
of States Parties for the purpose of consider
ing and voting upon the proposal. In the 
event that at least one third of the States 

Parties favours such a conference the Secre
tary-General of the United Nations shall con
. vene the conference under the auspices of 
the United Nations. Any amendment adopyed 

. by a majority of the States Parties present 
and voting at th~ conference shall be sub
Ini tted to the General Assembly of the United 
Nations for approval. 

2. Amendments shall oome into force when 
they have been approved by the General As
sembly and accepted by a two-thirds major
ity of the States Parties to the present Proto
col in accordance with their respective con
stitutional processes. 

3. When amendments come into force they 
shall be binding on those states Parties 
which have accepted them, other States Par
ties being still bound by the provisions of 
the present Protocol and any earlier amend
ment which they have accepted. 

Article 12 
1. Any State Party may denounce the pres

ent Protocol at any time by written notifica
tion address to the Secretary-General of the 
Untied Nations. Denunciation shall take ef
fect three months after the date of receipt 
of the notification by the Secretary-General 
of the United Nations. 

2. Denunciation shall be without prejudice 
to the continued application of the provisions 
of the present Protocol to any communica
tion submitted under article 2 before the 
effective date of denunciation. 

Article 13 
Irrespective of the notifications made un

der article 8, paragraph 5, of the present Pro
tocol, the Secretary-General of the United 

-Nations shall inform all States referred to 
in article 48, paragraph 1, of the Covenant of 
the following particulars: 

(a) Signatures, ratifications a.nd accessions 
under article 8; · 

(b) The date of the entry into force of 
the present Protocol under article 9 a.nd the 
date of the entry into force Of a.ny amend
ments under article 11; 

(c)Denunciations under article 12. 
Article 14 

1. The present Protocol, of which the Chi
nese, English, French, Russian and Spanish 
texts are equally authentic, shall be deposited 
in the archives of the United Nations. 

2. The Secretary-General of the United Na
tions shall transmit certified copies of the 
present Protocol to all States referred to in 
article 48 of the Covenant. 

PHARMACEUTICAL MANUF ACTUR
ERS ASSOCIATION WITNESSES 
COMMAND HIGH FEES 
Mr. HART. Mr. President, on behalf of 

the Senator from New Mexico [Mr. 
MONTOYA], I ask unanimous consent to 

·have printed in the RECORD a statement 
prepared by him entitled "Pharmaceu
tical Manufacturers Association Wit
nesses Command High Fees" and the text 
of an article entitled "The Professors 
Cash in, Raising Ethics Questions," pub
lished in the National Observer of March 
18, 1968. 

There being no objection, the state
ment and insertion were ordered to be 
printed in the RECORD, as follows: 
PHARMACEUTICAL MANUFACTURERS ASSOCIATION 

WITNESSES COMMAND HIGH FEES 

(Statement by Senator MONTOYA) 
The article which follows this statement, 

entitled "Professors Cash in, Raising Ethical 
Questions," was published in the March 18, 
1968, edition of National Observer. 

This piece was prompted by a request of 
the Simate Small Business Committee's 
Monopoly Subcommittee to the Pharmaceu;. 
tical Manufacturers Association that it fur
nish for the committee. records a listing of 
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the fees paid to economists and professors 
who testified on behalf of- the- association 
during December 19, 1967 hearings on high 
prescription drug prices. 

The writer of the article, Mark· Arnold, 
says that the size of the fees paid these pro
f essors "raised eyebrows" in- government, in
dustry and more particularly in ' '.academic 
circles." 

The five professors and the economic con
sultant who represented PMA's viewpoint on 
December 19 received a total of just under 
$40,000. 

Government witnesses, on the other hand, 
receive $16.00 per day plus transportation. 

Members of the academic community hold 
a special and unique place in our way of life. 
While no one would criticize the increasing 
involvement of scholars in extra-curricular 
activities as being incompatible with the pur
suit of truth-in fact I applaud it, for every
cme should become involved in the problems 
Of society-the PMA witnesses do raise ques
tions of p ·rofess.ional ethics. 

A lawyer can and must build a case for his 
client. That is what is expected of a lawyer. 
A lobbyist sells his company's views as bard 
as he can; that is what is expected of a 
lobbyist. A consultant, on<:e he has agreed 
to his retainer, looks for and finds every pos
sible way by which the cause of his sponsor 
can be promoted. In all these eases, the ques
tion of fees has remained pretty much what 
the traffic will bear. 

But, what are the ethics invc.lved, as tbe 
article points out, of PMA professors ac
knowledging th·at "they were not necessarily 
speaking their own minds" and that "they 
were not going down as completely objective 
professionals?" 

Dr. William McPherso!l of the University of 
Illinois and former chairman of the Amer
ican Association of University Professors 
Committee on Professional Ethics said: "A 
professor has no business testifying for some
thing he doen't believe in. His responsibil
ity is finding the truth, not in building a 
case." - . 

The writer of the article says that Profes
sor Paul H. Cootner of the Massachusetts In
stitute of Technology, defended his $1800 
fee on the basis that "there's risk to one's 
professional reputation." He said, "You 
should see the stream of uncomplimentary 
letters I've got from my testimony.'' 

One of the witnesses con tends that it is 
ethical to receive a fee of $4,250 so long as 
"you believe in what you are saying." 

Another, who commanded $4,500, stated: 
"Nothing I said was either for or against the 
drug industry. All I said was there ls a rela
tionship between risk and return as theoreti
cal principle .... That was deduced to be in 
support of the drug industry." 

The question really becomes, according to 
one economist, that "when the fees begin to 
bear little relation to someone's normal fees 
and when the amount of work done is 
minimal, it leaves a bad taste." 

The academic community of this country 
has done a remark.able job in educating to 
an ex~ptional degree the masses of our peo
ple clamoring for highly sophisticated train
ing. 

I am not criticizing the vast majority of 
those who are taking part in our society, 
molding our public opinion, , -orking for 
causes, and leading our nation tn those high
ly technical fields of competence. But I do 
think the National Observer article raises 
questions which should be closely scrutinized 
by the country's professors themselves. 

THE PROFESSORS CASH IN, RAISING ETHICS 
QUESTIONS-DRUG INDUSTRY PAYS BIG FEES 
FOR ITS TESTIMONY; ISOLATED INCIDENT? 

(By Mark R. Arnold) 
WASHINGTON, D.C.-Scholars are in de

mand. 
They're advising business and government, 

signing petitions, working for political can-
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didates, and-increasingly-testifying before 
Congress. 

Few would contend that such conduct is, 
. in and of itself, incompatible with the aca
demic pursuit of truth. Yet the growing in
volvement of professors in outside activities 
does raise questions of professional ethics. 

Last week it was revealed that five eco
nomics professors and one other economist
consultant received fees totaling $40,000 in 
connection with testimony they gave to a 
Senate Small Business subcommittee, which 
is investigating competition in the prescrip
tion-drug industry. Their testimony was 
clearly labeled as sponsored by the Pharma
ceutical Manufacturers Association (PMA). 
No law was bre.ached no deception intended. 

QUESTIONS OF OBJECTIVITY 
Yet the disclosure did raise eyebrows in 

some academic circles. The fees were high
ranging up to $1;200 a day. And the chores 
the economists performed underlinect the 
age-old question of a scholar's commitment 
to objectivity: Does a professor's dedication 
to pursuing the truth preclude him from 
"building a case for a client" the same way 
a lawyer would? · 

The six economists testified Dec. 19 before 
the subcommittee, which is headed by Sen. 
Gaylord Nelson of Wisconsin. Senator Nelson, 
a leading critic of the drug industry, believes 
the prices of brand-name prescription drugs 
are excessively high and could be lowered 

· without any appreciable adverse effect on the 
pharmaceutical industry. The testimony of 

· the six economists bolstered the argument 
of the PMA that industry profits are high 
because the risks involved are high, and that 
to lower profits by price reductions would 
have a serious, adverse repercussion on the 

· industry. 
AN UNUSUAL REQUEST 

The subcommittee took the unusual step 
of asking to be informed of the fees paid the 
PMA witnesses. That information was fur
nished in a letter last week from PMA Presi
dent C. Joseph Stetler to Senator Nelson. In 
the letter, Mr. Stetler protested having to 
supply the requested information, saying he 
failed to understand how the request served 
"any legislative purpose." · 

The letter listed payments of $6,450 to 
Paul H. Cootner of the Massachusetts Insti
tute of Technology, $4,500 to Jesse W. Mark
ham of Princeton University, $4,250 to Simon 
N. Whitney of New York University, and $875 
to John M. Firestone of City University of 
New York. 

In addition, it showed payments of $13,100 
to Gordon B. Conrad, a senior staff assistant 
at Arthut D. Little, Inc., a private research 
1irm in Cambridge, Mass., and $10,250 to 
Irving H. Plotkin, an MIT economist now 
spending much of his time at Little as a con
sultant. 

It has long been accepted practice tn 
Washington for groups interested in legisla
tion to offer expert testimony before congres
sional committees. Big lobbies like the U.S. 
Chamber of Commerce and the AFL-CIO 
have trained staff people who frequently 
work up their own studies on the implica
tions of a proposed bill, and present them in 
an attempt to infiuence the legislation's 
prospects. 

Smaller organizations must rely for expert 
testimony on outsi~e consultants, sometimes 
paid a retainer, other times commissioned 
specifically for a set of studies on a particu
lar issue. Only in recent months has Con
gress been interested in the financial ar
rangements. 

Last August, Maryland Democrat Daniel B. 
Brewster sent questionnaires to 37 experts 
who testified or submitted statements in 1965 
to a Senate subcommittee considering the 
idea of putting a warning label on cigarettes. 
Among the 21 replies were 5 from experts 
who acknowledged receiving fees from to
bacco companies or law firms representing 
them. 

One Tespondent, Darr.ell B. Lucas, chair
man of marketing at New York University's 
Graduate School of Business Administration 
reported receiving $3,200, or $400 a day fo~ 
"eight days or parts of days." Professor Lucas 
submitted a statement backing the industry's 
position against cigarette health warnings. 

NO CONSISTENT PATTERN 
The fees disclosed last week represented no 

consistent pattern. Both Princeton's Mark
ham and MIT's Cootner were retained as 
part-time consultants by Arthur D. Little, 
which was commissioned at an undisclosed 
sum last year to work up economic studies 
favoring the position of the PMA at Sena
tor Nelson's hearings. But Professor Mark
ham charged the firm $250 a. day while Pro
fessor Cootner's bill was for $600 a day, plus 
$1,200 for testifying before Congress. 

Professor Markham says his $4,500 pay
ment represents "about 20 days I put in 
over the past year and a half" at Little 
on drug problems; Professor Cootner said 
he spent "eight or nine days" consulting 
with Little, two of which were "wasted." 
"They fiew us down to Washington to an
swer questions for the PMA, but they didn't 
have any questions. That was $1,200 right 
there." 

The Little study was coauthored by econ
omists Conrad and Plotkin andr drew con
tributions from Professors Cootner and 
Markham. Professors Whitney and Firestone 
were paid for work they did on their own. 
The Little study argued that drug industry 
profits were not out of line with those of 
high-risk industries generally, and that the 
prescription-drug industry is, indeed, a hlgh
risk industry. 

Rival witnesses, retained by the subcom
mittee, maintained the industry was low
risk and its profits were excessive. Among 
these was economist Willard F. Mueller of 
the Federal Trade Commission, who noted 
that the drug industry has. consistently 
ranked first or second in profits among a,11 
large manufacturing industries since 195.6. 

THE GOVERNMENT FEES 
The Nelson panel paid its witnesses $16 a 

day plus transportation, the standard rate 
paid by congressional commlttees. Says a 
committee spokesman: "We've never had 
anyone tell us that wasn't enough money and 
they wouldn't come." 

The PMA's economists concede their fees 
were higher than usual. Appearing before a 
committee whose chairman is hostitle to 
your position "commands a premium," says 
MIT's Mr. Cootner; the panel has been known 
to subject witnesses to "mental and emo
tional strain." Too, there's a risk to one's 
professional reputation. "You should see the 
stream of [uncomplimentary] letters I've 
got from my testimony,'' he adds. 

Is it ethical to collect high fees for testi
fying? 

Yes, if you believe in what you're saying, 
asserts NYU's Simon N. Whitney, who de
clines to say how much work he did for the 
$4,250 he collected from the PMA. ''I believe 
in the free-enterprise system and don't mind 
saying so." Wr. Whitney, a frequent drug
industry consultant, testified that drug prof
its could not be lowered to the average level 
of other industries without jeopardizing the 
industry's research program aimed at - dis
covering new drugs. 

NO "PRETEN_SE WHATSOEVER" 
Several of the economists said they weren't 

necessarily speaking their own mind. Says 
Professor Markham, of his testimony before 
the committee: "None of us made any pre
tense whatsoever that we were going down 
as completely objective professionals." Adds 
economist Cootner: "Nothing I said was 
either for or against the drug industry. All I 
said was there is a relationship between risk 
and return as a theoretical principle. . • . 
That was deduced to be in support of the 
drug industry." 
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The 80-page Little study, complete With 

charts, graphs, and exotic mathematical sym
bols, developed a correlation between the 
rate of an industry's return and its risk, and 
showed that the drug industry fit the pattern 
established. Explains Dr. Conrad: "A client 
may pay us to do a study and the study is 
meant to elucidate his position, but every
thing we do is scrupulously honest. Our job 
is to uncover the truth for our client. If it's 
useful to him in an adversary situation, he'll 
use it; if not, he can't use it." 

Little, of course, is a private firm. No one, 
as far a.s is known, has ever questioned a 
private research company's right to defend 
whatever proposition it is paid to defend. 
Many scholars, however, contend that pro
fessors should follow a different standard of 
conduct. 

"A professor as a professor is dedicated 
to the discovery and dissemination of truth," 
says the University of Illinois' William Mc
Pherson, former chairman of the American 
Association of University Professors' commit
tee on professional ethics. "He has no busi
ness testifying for something he doesn't be
lieve in. His responsibility is in finding the 
truth, not building a case." 

"WHAT THE TRAFFIC WILL BEAR" 

High fees, too , can raise problems. "It's 
an accepted economic principle to charge 
what the traffic will bear,'.' says one economist. 
"But when the fees begin to bear little rela
tion to someone's normal fees and when the 
amount of work done is minimal, it leaves a 
bad taste." 

Econoinist Whitney of NYU thinks it was 
"playing dirty" for Senator Nelson to pub
lish the fees paid to the econoinists. It's es
tablished practice that industry-retained 
witnesses-particularly on controversial is
sues-command high fees. Professor Whitney 
says it's unfair to make an example of the 
incident. 

The PMA's Joseph Stetler thinks so too. 
"I wish we could get witnesses at $16 a day," 
like congressional committees, he says, "Be
lieve me we don't like spending this kind 
of money to defend ourselves." 

DOMESTIC FOOD ASSISTANCE ACT 
OF 1968 

Mr. MONDALE. Mr. President, on May 
16, 1968, I introduced a bill called the 
Domestic Food Assistance Act of 1968. 
In remarks made at the introduction, I 
stressed the paradoxical nature of the 
hunger problem in the United States. I 
quoted extensively from "Hunger, 
U.S.A.," prepared by the Citizens Board 
of Inquiry. I called for immediate action 
to correct a condition that is killing, 
maiming, · and sickening 10 million or 
more Americans today. 

Mr. Presdent, it is not only our con
sciences that must impel immediate ac
tion, but also our commonsense. Hunger 
is unforgivable in this abundant land. 
And the effects of hunger in our society 
affect us all. 

An article by Dr. Joshua Lederberg, 
and published in the Washington Post, 
explains well the social repercussions of 
domestic starvation· and malnutrition. 
Ashe says: 

Commonsense Should Impel Moves To End 
U.S. Hunger. 

My bill would help us to do just that. 
I ask unanimous consent that Dr. Led

erberg's article be printed in the RECORD. 
There being no objection, the article 

was ordered to be printed in the RECORD, 
as follows: 

COMMONSENSE SHOULD IMPEL MOVES To END 
U.S. HUNGER 

(By Joshua Lederberg) 
Controversy over priorities for effective ac

tion quickly dissipates our verbal compassion 
about proverty. Do we stress racial self-esteem 
or integration, jobs or schools, reform or law 
and order? We argue, and we procrastinate. 
Meanwhile, children go hungry, a crime that 
no civilized community knowingly tolerates. 

The most recent documentation of "Hun
ger, U.S.A." was issued a few weeks ago by · 
an unimpeachable Citizens Board of Inquiry 
inspired by Walter Reuther. Its findings were 
mainly anecdotal; but a few realistic pictures 
of starvation may have more human impact 
than do scientific statistics. 

These graphic portrayals of misery have 
been widely publicized and have received the 
most compassionate editorial comment. It 
still has to be seen whether the Government 
will respond to some common sense proposals 
for Federal salvage of local irresponsibility 
in existing programs. 

The most cogent indictment in the report 
was that food subsidy programs have been 
geared more closely to the management of 
agricultural surpluses than to the needs of 
the poor and hungry. The same criticism 
must of course, be lodged against our pro
grams of foreign food aid. 

The more analytical parts of the report 
deserve more attention than they have re
ceived. "We have been startled by the ab
sence of knowledge, research, experimenta
tion, affirmative action-and even concern. 
The sad truth is that the extent of recorded 
medical knowledge about dietary intake and 
malnutrition among the poor in the U.S. con
sists of approximately 30 studies. Those who 
have gained expertise in malnutrition prob
lems among the poor have done so . . . in 
other countries. The problems at home have 
been ignored. 

"Society uses the lack of data as the basis 
of its inability to move quickly toward 
solutions." 

In fact, the inquiry is not, in a scientific 
sense, an important contribution to the sta
tistics of hunger in the United States. There 
was no difficulty in finding too many poign
ant examples of starving children; but it 
had no tools to assess the actual magnitude 
of the problem, or to define it more sharply in 
terms of the specific nutrients that were lack
ing in the diets of particular people. 

The board's approach to a solution is the 
only one that can be mounted quickly 
enough to meet the immediate emergency; 
make an abundance of food more readily 
available. Where cash is lacking, distribute 
food stamps more widely to the poor, and 
they will eat enough. 

The urgency of these measures is sharp
ened by increasing evidence of the stunting 
effect of malnutrition during the early years 
of life. Recent studies by Dr. Stephen Zam
enhof at the University of California at Los 
Angeles have verified that when pregnant 
mice are fed protein-deficient diets, their 
offspring are born with neurone-deficient 
brains. Since there ls gOOd evidence that 
brain neurones do not multiply significantly 
after birth, these studies give a firm biologi
cal basis to clinical observations on mental 
retardation in protein-starved children. Dr. 
B. F. Chow at Johns Hopkins University has 
led several studies on rats with similar ef
fects on learning behavior ("intelligence?") 
of the offspring. Furthermore, female rats 
that had been congenitally stunted by star
vation did not fully sustain the nutrition of 
their offspring, even though they are ade
quately fed during their own pregnancy. 

In the long run, the whole society will 
pay for the imposed retardation of its human 
resources. There is no surer mortgage against 
our future than to neglect present-day hun
ger. But the response must be twofold: 
prompt intervention with common-sense but 
crude measures like food stamps, especially 

for mothers and children, and a long-range 
program of nutritional research, field study 
and education in elementary domestic science 
for the most efficient use of our total re
sources. 

SMALL BUSINESS DEVELOPMENT 
AND RURAL AMERICA, A BLUE
PRINT FOR RURAL RENEWAL 

Mr. SPARKMAN. Mr. President, the 
problems of our overcrowded and con
gested cities cry out for urgent solutions. 
Regardless of what approaches we use to 
resolve the crisis in the cities today, no 
long-range solution can ever be effec
tive unless it serves to stop the migra
tion of rural and farmworkers into these 
areas. 

Immense growth is a fact of life in the 
American city today. As a matter of fact, 
in the next two decades, the population 
of the United States will increase by 
70 million people. The largest part of this 
growth will occur at the periphery of 
the metropolitan areas which are already 
the focal points of our society. Obviously, 
if something meaningful is not done 
now, conditions will worsen rapidly. 

Forty-three million people now live in 
61 cities with populations over 200,000. 
Yet four times as many people, 156.5 
million, live outside of these concen
trated areas in our suburbs, small towns, 
and rural areas. 

Actually, more people classed as "poor" 
live outside the large population cen
ters-in small cities and in rural areas
than in the biggest central cities. 

The point is, rural America has needs, 
too. Equal attention must be given to 
both urban and rural America if we ever 
hope to solve today's domestic problems. 

Our society, in the waning years of this 
decade, looms as an ominous frontier of 
doubt and irresolution. Our cities are out 
of scale with the people who live in them, 
and they will be out of tune to the needs 
of the people of the seventies. 

In spite of our efforts to foster an eco
nomic framework which will preserve our 
fundamental institutions of democracy, 
opportunity, and free enterprise, there 
remain vast economic wastelands; urban 
and rural areas of social and economic 
decay-dismal testimonials to -our 
failures. 

Our American environment must be re
shaped and remolded. It should serve us 
and our institutions, be they political or 
economic. 

Our development process must discover 
solutions that are long overdue: We need 
better answers to give our people who 
want broad opportunity to shape their 
lives to an environment that is free from 
the unsightly clutter along our highways, 
free from the overcrowding and violence 
of the ghetto, and free from the antip
athy and bitterness of the jobless wan
derer, who aimlessly searches for the 
chance to find the self-respect and dig
nity of a payroll. 

Mr. President, to sum it all up, the 
enormous growth experienced by this 
country since the end of World War II 
has largely been fragmented, ill con
ceived, and incomplete. Our efforts, or 
lack of them, seem actually to have ag
gravated rather than alleviated the prob-
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lems of disorder which we have come to 
know as the "ghetto." 

As long as the rural jobless are forced 
to seek refuge in our inner cities, there 
will be no solution to this disorder. It 
can only become worse. Therefore, I have 
decided to schedule hearings before my 
Small Business Subcommittee on Financ
ing and Investment to seek tools with 
which we may develop a balanced pattern 
of economic growth and with which we 
can replace this fragmented and ill con
ceived growth of the past two decades. 
- I think these hearings will make it 

quite clear that more job opportunities 
and bigger payrolls are the keys to a ru-
ral-urban balance. _ 

I think, further, that we will find our 
small business community will be able 
to provide a large measure of those jobs. 
It has alread!' made a good beginning. 

Mr. President, I submit that SBA's de
velopment company loan programs 
should serve as a blueprint for "rural re
newal." These programs, based on the 
concept of a Federal-State-local commu
nity partnership designed to foster and 
create jobs, should be looked to as provid
ing us with one essential and workable 
solution to our inner cities' economic and 
social ills. 

These programs are now a decade old. 
During their relatively short life, States 
and local communities, in close partner
ship with the Small Business Adminis
tration, have financed projects which 
have resulted in adding over 61,000 jobs 
to our Nation's economy. Reliable esti
mates indicate that tax revenues from 
these jobs and from increased corporate 
profits net the U.S. Treasury $87,362,000 
annually. At this rate, the $215,000,000 
loaned by SBA since the inception of the 
programs through April 30, 1968, would 
be repaid in less than 3 years. 

More astounding is the fact that, as
swning the average term of development 
company ioans is 20 years, the remaining 
17 years of continuing income tax pay
ments could be expected to generate a 
"profit" to the U.S. Government of better 
than $1.4 billion. 

It has always been a source of satisfac
tion to me that I sponsored and guided 
this legislation through to enactment. 

Mr. President, I believe strongly in jobs 
and payrolls. 

Throughout my nearly 32 years as a 
Member of Congress, I have always con
tended that adequate jobs can do more 
toward solving our Nation's problems 
than all of the social welfare programs 
1n the world. 

Give a man a job, and he has self
respect-something he can call his own. 

Give a man a job, and he has the pur
chasing power to buy a home for his 
family. 

Give a man a job, and he is better able 
to educate, feed, clothe, and protect his 
children, 

Give a man a job, and his children are 
much more likely to grow up condi
tioned to working for a living than chil" 
dren who are brought up in welfare sit
uations. 

These SBA programs provide jobs. I 
hope we can find ways to strengthen 
these programs and develop new ones. 

These hearings will provide the sub
committee with an opportunity to make 

a diligent search for ways to improve the 
economic climate of rural America. We 
will search for ways to provide more 
permanent jobs in rural America 
through all aspects of small business 
development. 

To this end, the subcommittee hopes, 
during the course of these hearings, ta 
hear from representatives of the Eco
nomic Development Administration, De
partment of Transportation, Office of 
Economic Opportunity, Department of 
the Treasury, Department of the Interior, 
Department of Labor, Appalachian 
Regional Commission, and the Securities 
and Exchange Commission, as well as 
influential spokesmen from the private 
sector. I am sure we can all learn from 
their experiences. 

Mr. President, it is up to us to shore 
up the economy of rural America before 
our cities, now bad, become intolerable. 

WASHINGTON COMMISSION EN
DORSES PENDING OCEANOGRA
PHY BILL 
Mr. MAGNUSON. Mr. President, on 

March 12 I introduced proposed legis
lation to earmark portions of the Federal 
revenue from Outer Continental Shelf 
oil leases for exploration and mapping of 
the marine environment and for enlarg- . 
ing the sea-grant college program. 

The bill, S. 3144, is predicated on my 
conviction that we should reinvest a 
portion of the revenues the Government 
obtains from the Continental Shelf and 
Outer Continental Shelf in programs that 
will expand the resources and knowledge 
that produce these revenues. 

The bill, which would amend the Ma
rine Resources and Engineering Develop
ment Act and title II of the act, the Na
tional Sea Grant College and Program 
Act, would create, from Treasury receipts 
under the Outer Continental Shelf Lands 
Act and certain funds held in escrow a 
marine resources fund, in the amount of 
$50 million each fiscal year. 

Of this fund one-half, or $25 million, 
would be available, subject to appropria
tion, for the exploration, description, and 
prediction of the marine environment, 
and the remaining $25 million would be 
available for implementing the national 
sea grant college program. Hearings are 
expected to be held on his proposed leg
islation shortly. 

Mr. President, I have received a com
munication from Capt. Griffith C. Evans, 
Jr., U.S. Navy, retired, Executive Secre
tary of the Oceanographic Commission 
of Washington, advising me that the 
Commission has formally endorsed S. 
3144, and enclosing a copy of the reso
lution of endorsement. 

I ask unanimous consent that the res
olution be printed in the RECORD. 

There being no objection, the resolu
tion was ordered to be printed in the 
RECORD, as follows: 

RESOLUTION 

Whereas, a Bill, S. 3144, has been intro
duced before the 90th Congress, second ses
sion, of the United States which would 
amend the Marine Resources and Engineer
ing Development Act of 1966 and the National 
Sea Grant College and Program Act of 1966 
in order to provide financing for programs 
tinder such acts; and 

Whereas, this Bill would require the initial 
$50,000,000 of all revenues received in each 
fl.seal year beginning after June 30, 1968, 
which otherwise would be deposited in mis
cellaneous receipts of the United States 
Treasury under the Outer Continental Shelf 
Lands Act, to be placed in a special fund in 
the Treasury to be known as the "Marine 
Resources Fund"; and 

Whereas, these moneys would be used only 
for the purposes of exploration and descrip
tion and prediction of the marine environ
ment pursuant to the Marine Resources and 
Engineering Development Act of 1966 and for 
the National Sea Grant College and Program 
Act of 1966 except that not in excess of 
$25,000 may be so appropriated for either of 
these programs in any fl.seal year; and 

Whereas, the investment of these moneys 
in this manner will result in the national 
good by creating better understanding and 
utilization of the resources of the sea, 

Now therefore be it resolved, That the 
Oceanographic Com.mission of Washington 
does endorse S. 3144 and asks that this B111 
be speedily passed by the Congress of the 
United States and enacted into law. 

Signed this 7th day of May 1968. 
JOHN M. HAYDON, 

Chairman. 

Mr. MAGNUSON. Mr. President, the 
Committee on Commerce, before which 
this proposed legislation is pending, ex
pects to hold hearings on S. 3144 in the 
near future. 

ANNIVERSARY OF THE POLISH 
CONSTITUTION 

Mr. CLARK. Mr. President, May is a 
month of special significance to the 
Polish people and to friends of Poland 
everywhere. Long before the birth of the 
Communist movement, which celebrates 
May Day as a ceremonial occasion, May 
3 was an important day for Poland. That 
is because on May 3, 1791, the Polish na
tion adopted a constitution which made 
that country one of the pioneers of the 
new liberal spirit in Europe. 

Since that time the course of liberal
ism in Poland has been a stormy one. 
Numerous partitions invasions, and other 
tribulations have plagued that unhappy 
country. There is strong evidence now 
that a wave of officially sanctioned anti
semitism is sweeping Poland. I know 
that all friends of Poland join in hoping 
that this deplorable situation will be 
remedied, and that Poland will one day 
return to that tradition of liberalism 
which is so basic a part of her national 
heritage. r 

COOPERATIVE FERTILiZER PLANT 
FOR INDIA 

Mr. PEARSON. Mr. President, the 
need for increased food production is 
one of the great challenges facing India 
today. Considering the fact that mil
lions of Indians are already suffering 
from inadequate diets, and in view of 
the rapid growth in the Indian popula
tion, it is apparent that local food pro
duction must be increased by truly gi
gantic proportions. 

An absolutely basic ingredient in this 
effort to increase food production is a 
greatly expanded system for producing 
and distributing agricultural fertilizer. 
Last year, on July 25, in a statement on 
the Senate floor, I discussed the subject 
of agricultural fertilizers in India and 
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also reported on a survey I had con
ducted of American agricultural firms 
capable of building fertilizer plants in 
India and otherwise assisting in India's 
fertilizer production program. The sur
vey showed that there was great interest 
in American private firms and U.S. co
operatives in participating in this ef
fort and that despite numerous prob
lems progress was beginning to be 
made. 

Therefore, Mr. President, I was espe
cially pleased by a recent announcement 
of a major new fertilizer facility to be 
built in India. This particular project 
owes its existence to the initiative of a 
number of cooperative organizations, 
principally the Cooperative League of 
the U.S.A. and the International Coop
erative Development Association. The 
leadership of the American cooperatives 
have long recognized this basic need in 
India and are particularly well suited 
for working with the Indian Govern
ment and Indian agricultural cooper
atives in developing a joint project of 
this type. 

The $119 million nitrogen plant to be 
built at the port city of Kandla will be 
financed by the Indian Government and 
Indian cooperatives and an AID guar
anteed loan from the Bank of America. 
When completed in 1970, it will produce 
800,000 tons of finished fertilizer a year. 
Considering that 1 pound of nitrogen 
usually results in 10 pounds of increased 
wheat and rice production, the output 
from this single plant could mean an 
increase of more than 80 million bushels 
of additional wheat or rice each year. 

Mr. President, this is a most worth
while project and the manner in which 
all the various parties have cooperated 
in bringing it to fruition is most encour
aging. I bring this to the attention of 
the Senate and ask unanimous consent 
that a detailed account regarding the 
background of this project be printed 
in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
COOPERATIVE FERTILIZER PLANT IN INDIA Is 

"ALL SYSTEMS Go" 
Indian and U.S. cooperatives-assisted by 

private capital and a government guarantee
are working together to build a $119 million 
nitrogen fetilizer plant in India. 

The project is believed to be the world's 
largest international business transaction by 
cooperatives. 

It has been in development for more than 
two years, but because of the complex and 
many-sided negotiations involved, only frag
ments of its story have heretofore been made 
public. 

Parties to the project are : in India, the 
National Cooperative Union of India, the In
dian government, Indian AID (U.S. Agency 
for International Development) Mission, In
dian Farmers Fertilizer Cooperative, and other 
cooperatives; and in the United States, U.S. 
AID in Washington, the Bank of America, 
and some two dozen cooperative organiza
tions. 

For one of the principal participants, the 
Cooperative League of the USA, Chicago, the 
projects marks a major fruition of 13 years 
of joint effort with the Indians to develop 
and strengthen cooperatives in their country. 
The League has maintained an office in New 
Delhi since 1955. 

The Indian Farmers Fertilizer Cooperative, 
formed to own and operate the new plant and 
distribute its products, was inaugurated at 

a ceremony in New Delhi, April 11. Donald H. 
Thomas, president of Cooperative Fertilizers 
International of Chicago, new U.S. orga
nization brought into being because of this 
project, was one of the speakers. 

Following this inauguration, at which 
Jagjivan Ram, India''s prime minister for 
food and agriculture, was the principal 
speaker, Thomas and Allie C. Felder, Jr., 
head of the Cooperative League India office, 
said that the project could be described as 
"all systems go." 

The proposed plant will produce 1,000 tons 
of anhydrous ammonia (83 % nitrogen) per 
day-an estimated (depending somewhat on 
formulas) 800,000 tons of finished fertilizer 
products a year. 

One pound of nitrogen is computed to 
produce up to 10 pounds of additional wheat 
or rice. Thus, on the basis of 300 days' opera
tion, this single plant coulc;i account for 
more than 80 million bushels of additional 
wheat or rice in a year. 

This would mean a 3 % to 5 % increase in 
India's total annual grain production. It also 
is equivalent to nearly one-third Of the 
wheat and feed grain the United States sent 
to India in 1967, peak year of its shipments 
under the "Food for Freedom" program. 

The homemade fertilizer also will repre
sent a saving of foreign exchange for India, 
which imports about $400 million worth ·of 
fertilizer a year. 

Of the estimated plant cost of $119 mil
lion, 10 % ($12 million) is to come from the 
Indian oooperatives, 20 % ($24 million) from 
the Indian government in the form of a re
deemable stock, 23% ($27 million) from the 
Indian government as a loan, and 47 % ($55 
million) from a loan to be obtained in the 
United States. 

The investment is projected to pay off in 
12 years. In that time the plant will, accord
ing to computations, pay $128 million in 
principal and interest; redeem the Indian 
government's $24 million in shares and pay 
it $12 million in dividends; save farmers 
$165 Inillion in cost of fertilizers; save the 
country $350 million in foreign exchange, 
and represent a net worth of $49 million. All 
of this is apart from the increased value of 
crop production resulting from the fertilizer. 

Ram said in his April 11 speech that the 
plant is expected to reduce fertilizer prices 
from current levels by 10 %, 20 %, and 30% 
in its fourth, sixth, and eighth years of 
operation. 

The plant will be built at Kandla, a port 
city on . the Gulf of Kutch in northeast 
India. Construction is expected to begin in 
1969, with completion targeted in 1971. 

Development of this "India fertilizer proj
ect" is a many-stranded story. 

In 1953 the American International As
sociation for Economic and Social Develop
ment (AIA)-founded by Nelson Rockefel
ler and active principally in Latin America
established a supervised agricultural credit 
project in India. The man in charge, Thomas 
B. Keehn, found himself working primarily 
with the Indian cooperatives. 

In 1955 Jerry Voorhis, executive director 
of the Cooperative League from 1947 to 
1967, made the League a partner with the 
AIA in the India project. Felder went to 
India for the League in 1956 as an agricul
tural credit specialist. In 1961 both Keehn 
and AIA left India and Felder took charge 
of the League's India office. 

In 1961 Nationwide Insurance companies 
of Columbus, Ohio, a League member, sent a 
five-man team to India to study the possi
bilities of further assistance to cooperatives. 
This group recommended fertilizer produc
tion as part of an overall cooperative de
velopment plan. 

In 1964 Howard A. Cowden, president of 
the 1-year-old International Cooperative 
Development Association, visited India and, 
as the result of talks with Indian co-op lead
ers, strongly recommended a fertilizer pro
gram. 

Felder, working closely with the Indian co
op leaders, Indian government, and AID Mis
sion, developed a comprehensive plan of co
operative development. The Indian govern
ment asked the Cooperative League to send a 
team to study the feasibility of the coopera
tive part of this plan. 

On September 5, 1966, this team left for 
India, where it worked three months, re
turning in December. 

The team members were Howard H. Gor
don, retired general manager of Southern 
States Cooperative, Richmond, Va; William 
Mitchell, manager of the plant food depart
ment of Tennessee Farmers Cooperative at 
La Vergne, Tenn.; and Albert J. Soday, proc
ess engineer of Mississippi Chemical Cor
poration, Yazoo City, Miss., Ferris S. Owen, 
administrator of AID projects for the Co
operative League, recruited the men; their 
trip was financed by the League's overseas
assistance contract with AID. 

The team found the fertilizer project 
feasible and recommended a go-ahead. 

At that point the Cooperative League re
ferred the project to the International Co
operative Development Association, Wash
ington, D .C., which had been formed by U.S. 
cooperatives in 1963 for the express purpose 
of promoting international cooperative busi
ness operations. Herbert C. F'ledderjohn, who 
had succeeded Cowden as president of the 
ICDA, then took the lead in developing the 
plan, which ICDA's board approved in Jan
uary, 1967. 

A dramatic and perhaps decisd.ve moment 
in development of the project came on Jan
uary 19 at a meeting in the Jung hotel in 
New Orleans. ICDA called the meeting on 
short notice because representatives of most 
U.S. cooperatives in the fertilizer business 
were there for the annual meeting of the 
National Council of Farmer Oooperatives. 

Fledderjohn presided. Kenneth F. Lund
berg, president of the Central Farmers 
Fertilizer Company, Ohicago, and Owen 
Oooper, president of Mississippi Chemical 
Corporation, both ICDA member organiza
tions, presented the p1an for a cooperative 
fertilizer plant in India. 

One after another, on a rising wave of 
enthusiasm, the men present expressed 
theinSelves in favor of helping Indian farm
ers get a fertilizer plant. They left' the meet
ing having pledged themselves to seek from 
their organizations $1 Inillion-not ·as in
vested capital expected to bring any return, 
but as a contribution to the costs of getting 
the plant going; travel to India, economic 
studies, and such. 

In Api"il Fledderjohn, Owen (who also had 
been on the 1961 Nationwide team), Lund
berg, Cooper, and Gordon went to India to 
present the plan to the Indian cooperative 
and government. Felder and the India AID 
Mission were party to the talks. 

The Indians liked what they heard, and on 
May 26 the government asked the ICDA, also 
a contractor with U.S. AID, to send a team 
of experts to get down to the brass tacks 
of plant location, type, size, and such. This 
team-Thomas, then an economic analyst 
for Central Farmers Fertilizer Company 
(which is owned by 22 fertilizer-producing 
co-ops in the United States and Canada); 
John Wiley, marketing specialist for Central 
Farmers; and Soday-worked in India six 
weeks in June and July. 

On October 19 the Indian government 
form.ally accepted the plan, the cooperatives 
already having done so. 

Meanwhile, on September 25 at a meeting 
in Washington the interested organizations 
had for:r".led Cooperative Fertilizers Interna
tional (CFI) to handle the U .S. side of the 
operation. CFI elected Thomas president and 
Lundberg chairman of the board. And dur
ing the summer the U .S. cooperatives had 
formally committed the $1 million to be 
paid in four equal parts over four years. 

The Agency for International Develop
ment in Washington found that, because of 
cutbacks in funds, it could not lend the $55 
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million needed to build the plant. It oould, 
however, guarantee the loan; and on that 
basis a private lender was found: the Ban}t 
of America. 

In April, 1968, CFI arranged for Ernest 
c. Davis, manager of the fertilizer plant of 
Central Nitrogen, Inc., at Terre Haute, Ind., 
to go "on loan" to India as its representa
tive during the detailed planning and con
struction of the plant. He will work with 
Shri Paul Pothen, managing director of the 
plant. 

Thomas, accompanied to India by 0. Roy 
Wiebe, secretary-treasurer of Central Farm
ers, told his inauguration-day audience that 
the cooperative fertilizer plant will create 
"healthy competition" among plants in the 
private and public sectors of the industry, 
thereby benefiting all farmers. 

In Chicago, Stanley Dreyer, president of 
the Cooperative League, described the India 
project as "a wonderful example of coopera
tion among cooperatives--both within this 
country and between the two countries." 

He said the League staff is proud of the 
part it has been able to play and is genuinely 
appreciative of the support of its own board 
and members as well as the cooperation of 
other organizations. 

PENNIES TO WAGE PEACE 
Mr. CLARK. Mr. President, an edito

rial from the Greensburg, Pa., Tribune
Review, has recently come to my atten
tion. It discusses a subject which is of 
·great concern to me, the need for ade
quate financing for the Arms Control 
and Disarmament Agency, and it voices 
my sentiment on the matter. I ask unan-
1mous consent that this editorial be 
printed in the RECORD. 

There being no objection, the editorial 
was ordered to be printed in the RECORD, 
as follows: 

·PENNIES TO WAGE PEACE 

Sen. Joseph S. Clark delivered himself of 
a wry comment, the other day, on a subject 
that falls under the general heading of 
penny wisdom and pound foolishness. "I 
think," he told his colleagues, "we could 
afford the modest sum of 11 million dollars 
a year to wage peace." 

His colleagues evidently think otherwise. 
Clark's reference was to the administration 
-request for 33 millions to finance the Arms 
Control and Disarmamen:t Agency over the 
next three years. The Senate, mindful of 
the demand for twice that sum daily to 
"finance our Vietnam involvement, author-
1zed only a two-year extension of the Dis
armament Agency and held its budget for 
:that period to 17 million dollars. 
. No one supposes that this agency, how
·ever well financed, could of itself stem the 
international arms race and set the world 
on a peaceful course. Also, it would be un
fair to imply that this is the only segment of 
the U.S. government that "wages peace;" a 
variety of federal effort is directed more or 
less to that end. 

Yet the fact remains that the Arms Con
trol and Disarmament Agency is assigned 
the task of working with other governments 
·to curb and perhaps even reverse the deadly 
arms spiral. It is a task whose signal im
'J>Ortance is underscored by the development 
of even more powerful and ingenious weap
ons of mass destruction. The Senate was 
·pe.nny wise and pound foolish to vote for 
·such piddling support. 

SELECTIVE SERVICE AND THE 
RIGHT TO COUNSEL-S. 3303 

Mr. YARBOROUGH. Mr. President, it 
is my privilege to join the distinguished 
Senator from Missouri [Mr. LONG] in co
sponsorship of S. 3303, legislation to per-

mit the right of counsel to young men 
when they appear before their local selec
tive service boards. This right is now 
specifically denied by section 1624.1 (b) 
of the selective service regulations which 
states: 

No person other than a registrant shall 
have the right to appear in person before the 
local board, but the local board may, in its 
discretion, permit any person to appear be
fore it with or on behalf of the registrant: 
Provided . . . That no registrant may be 
represented before the local board by anyone 
acting as attorney or legal counsel. 

This denial is a shocking violation of 
the spirit if not the letter of the Bill of 
Rights. While an appearance before an 
administrative body to appeal a draft 
classification technically may not be the 
same as d0f ending oneself in a criminal 
case, the consequences of the Board's 
decision may be comparably grave for 
the young man whose very life, especially 
in times of war, may be in the Board's 
hands. . 

This is certainly true today. In spite of 
hopeful peace talks, the war in Vietnam 
continues to rage. During the week of 
May 5 through May 11-the same week 
peace negotiators were meeting in 
Paris-there were 562 Americans killed 
in Vietnam fighting. That is the highest 
weekly total of American deaths since 
this unfortunate war began. From Jan
uary 1 through May 11 of this year-just 
over 4 months-6,954 Americans have 
died in that tragic conflict, 12,000 lonely 
miles away. At this rate, more than 18,000 
American boys could die in that bloody 
land during 1968-double the number of 
American lives lost there last year. 

In this context, the decision of the local 
draft board cannot be viewed merely as 
a matter of administrative classification; 
rather it must be considered for what it 
is: a very human matter involving the 
possibility of death. In such a proceed
ing an individual citizen's access to legal 
counsel must be considered a fundamen
tal right. 

Nor is death the only issue. At the very 
least the draft is an interruption of one's 
domestic pursuits and an infringement 
on one's freedom of choice. The local 
board has the power to require a young 
man to forgo career, educational, and 
personal plans for a 2-year period. In 
many c.ases, this means an irretrievable 
loss of opportunity. 

Anthony Wolff, an assistant editor of 
Look magazine, eloquently described the 
inequitable position of today's youth in 
confronting Government bureaucracy 
when that Government is to decide his 
immediate and, perhaps, long-term 
future: 

After the first flush of ooming of age, an 
18-year old boy may begin to sweat. In his 
pocket, keeping company with his driving 
license as part of the thin dossier that proves 
he's a man, is a card from Uncle Sam that 
says the Government has a lien on his life. 
In most states, he may not buy a drink, vote, 
marry without parental consent or sign a 
legal contract, but he knows that his Gov
ernment can arrogate to its own purpose two 
years of his irreplaceable youth and subject 
it to unfamiliar indignities, perhaps to death. 

Within the framework of our demo
cr,a;tic system, the right of the state to 
appropriate 2 years of an individual's life, 
perhaps at the cost of that individual's 
life, can be granted only when there 

exists every protection for the individ
ual's rights. 

The words of Justice Sutherland in 
Powell against Alabama, which recog
nized an indigent criminal defendant's 
Tight to have a court-appointed attorney 
in cases which might result in capital 
punishment, accurately reveal the need 
of counsel for both the criminal defend
ant and the prospective draftee: 

The right to be heard would be. in many 
cases, of little avail if it did not comprehend 
the right to be heard by counsel. Even the 
intelligent and educated layman has small 
and sometimes no skill in the science of law. 
If charged with crime, he is incapable, gen
erally, of determining for himself whether 
the indictment is good or bad. He is un
familiar with the rules of · evidence. Left 
without the aid of counsel he may be put 
on trial without a proper charge, and con
victed upon incompetent evidence, or evi
dence irrelevant to the issue or otherwise 
inadmissible. He la<:ks both the skill and 
knowledge adequa>tely to prepare his defense, 
even though he have a perfect one. He re
quires the guiding hand of counsel at every 
step in the proceedings against him. With
out it, though he be not guilty, he faces the 
danger of conviction because he does not 
know how to establish his innocence. 

The Supreme Court, in Gideon against 
Wainwright, Escobedo against Illinois, 
Miranda against Arizona, and other 
cases, has expanded the right of counsel 
to all criminal defendants from the earli
est stages of police interrogation or in
vestigation of a particular criminal sus
pect. If such protection is available to 
even the meanest criminal defendants 
throughout the proceedings against 
them, surely it should be available to 
the youth who has done nothing wrong 
but only wishes to appeal from what he 
believes to be a wrong determination by 
an administrative board. 

The Government does provide appeal 
agents, but as a critique of the Selective 
Service recently observed: 

As his title implies, the Appeal Agent-who 
may or may not be an attorney-is legally 
bound "To be equally diligent in protecting 
the interests of the Government and the 
rights of the registrant ... " It might be 
difficult for the most diligent and sympa
thetic Appeal Agent, stretched on such a 
rack, to provide full legal counsel. 

The urgent need for attorneys to rep
resent the appellants' interests particu
larly at the early stages of the classifica
tion process is further evident from the 
recent oral opinion of a Federal Judge 
indicating that he was powerless to over
turn a selective service recommendation 
that draft boards reclassify as 1-A stu
dents who participate in illegal antidraft 
demonstrations. 

The suit had been brought by the Na
tional Student Association, other student 
gro'.lps, and 15 student council presi
dents who protested General Hershey's 
widely publicized directive to local se
lective service boards as an attempt to 
stifle legitimate dissent to the Vietnam 
war. Judge Georg~ Hart found that the 
letter was not binding on the local boards 
and therefore of no legal effect and that 
individuals who believed their draft sta
tus was being changed because of their 
opposition to certain policies had ad
ministrative and judicial remedies. 

This is of little comfort when one real
izes that the State appeal board review
ing the local board determination, also 
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eomposed .of v:olunteer citizens, cannot 
consider any information the local board 
has not seen and no one is allowed to 
appear before it. If the appeal board is 
unanimous in Tejectin:g .an appeal, the 
appellant can appeal to a national appeal 
board designated by the President, but 
only if the State selective .service director 
or General .Hershey agrees to spnnsor it. 
No appeal :may be taken from the Na
tional Appeal Board. 

I need not dwell on numerous cases re
ported in the press which seem to indi
cate that many local selective service 
boards, as well as applicants, are also in 
need of legal advice on the selective serv
ice laws and the Constitution. Some 
inequities have appeared in areas such as 
the classification of conscientious ob
jectors. 

Many inequities occur largely because 
no one advises the prospective draftee of 
his rights. The April 2, 1968, issue of Look 
magazine tells of boys going to their draft 
boards to volunteer for the draft under 

. the impression that they could get edu
caticmal benefits by volunteering rather 
than waiting to be drafted. No one told 
them ·of the difference between volun
teering f-0-r enlistment and volunteering 
fox the draft. All the latter gets is pref
erence on the 1-A list. 

The right to colmsel ill these lli>M
ceedings will not .snlv.e all the inequities 
in OOll' present !Sy.stem of seleetiiVe servjce, 
but it will go f:a!l" rowaro giving J:w.mdl'erls 
of y0ung men a cha.nee ro have t.hek 
eases Wriy .heard :and Judged. For this 
.reason I am pleased to eosponso.r S. 3903 
and w Jen.d 1io tt .my full ;support. 

SOLVING THE NAT.ION'S PROB
LEMS-IT CANNOT BE DONE ALONE 

Mr. CLARK. ·Mil". President, la'St week, 
on May 16, the Chaimlber of <Commer..ce 
of Greater Philarde1lphia made its Wil
liam Penn .Award for distmITTlished. serv
jce to Frederic A. Potts, formerly presi
dent 8lild now 'Chairman 'Of the board <Of 
directors uf the Ph'iladelpb:ia National 
Bank~ one of the great banking institu
tions ln .the city .of Philadelphia. 

Mr. Potts made an extnwrclinari!ly 
courageous speech, .I thought .• to a group 
of business leader.s of Greater Phiia-del
pbla. 

:His .speech is entit1ed, "It Can't :Be 
Done Alone."" It is a J>lea for jo'int :action 
by Government a;nd the .Pr.iv.ate sector of 
the economy to :solve the frlghten.ing 
problems of economics4 race, sociology 
and, indeed, of politics_, which confront 
every great city in the land today-Phil
adelphia being no exception. 

Mr. Potts• message is well worth the 
attention of all serious ;students of the 
domestic problems whiCh confront the 
c01mtry today . .I commend it to all read
ers of the CONGRESSIONAL RECORD. There
fore.. Mt President,. I ask unanimous 
consent to have it printed m the RECD.RD. 

'Tuer.e being no objection, the speech 
was order.e.d to be printed in the RrooRD, 
as foilows.: 

.IT CAN'T BE .DD.NE ALG.NE 

(William. Penn AWaJ.'d. .speech <>f aeeeptance 
by ..Fr.ederk: A. .Po;t:ts, May 16., . IL.MB) 

T.h.a w:.e1fare -Of .a comm.tmity depends on 
the degree of <CC>nfidence, cooperation and 

understand,ing w.hieh elld.sts between the pri
vate sector and the body politic. 

This is a strong statement, but .I :firmly 
bclieve in lt. Withou.t open lines Of com
.munlcation between business .and go11.ern
ment, a stifling stultiftcation oT forwa-rd 
movement ensues. The slackening of advance
ment may not be seen immediately, but be
comes in.Clle.asingly appairent over ..a period of 
time. A brid.ge of -dialqgue and comprehen
~ion must be built. 

I could recite examples .of the negative ·and 
unhappy .events that can 'Occur in tile ab
sence of such mutual under.standing; :they 
are to be observed all over the {JTJD.ited iSt&tes 
and one reads of them daily in our press. 
Instead, I am going to confine my remarks 
to the positive aspects of my thesis, and try 
to show its application in .our own com
munity. 

Urban problems have always been legion, 
but they are intensified today because of the 
hard core of unemployed at a ·time When 
the majority enjoys unprecedented affiuence. 
In the Delaware Valley the difficulties are 
acute and at an explosive stage. For various 
reasons-some obvious an.d some not alto
gether clear-certain cities in this country 
have erupted. It could happen here at any 
time and my fingers are crossed; but what 
you should be aware of, if you do not already 
know, is that much preventive action has 
'R'lready been taken. Indeed, in my estimation 
ther.e is -currently a closer rapport develop
ing betw:een whites and blacks in Philadel
phia than -ev,er before. 

That ls a good thin,g and most .encouraging, 
but it is not in itself sufficient to accompli&h 
a11 that needs to be done. Better understand
ing between the whites and non-whites sets 
-up -a more favorable climate for action; but 
'Without specific goals, plus organized eff.art 
;to .attain them, no constructive .action can 
·ma1kie place, and, by this I mean .no ,non
violemt ,a,ction ! That J.s the heart of my argu
ment. It ls the responsibility of business .and 
government jomtly-to provide the organized, 
coordinated effort which is vita'i 1n bringing 
abo:at -the healthy community advancez:mm.t 
so badly needed. Business cannot do it alone. 
G@:v.ernment cannot d-0 it alone. But J!>usi
ness and government can accomplish won
ders if they keep in close sympathetic touch 
with each other and work together in formu
lating anci cacrying out a common program 
to attain essential goals in employment, 
housing, education in short, equal opportu
mty Jf(}.r au. 

.Please do not tlnlnk that I am dismissing 
or .seHd.ng short :the people of this city. In 
'truth, th.e city J.s ·its people . . But tw-0 .million 
citizens, two million .sep.ar.ate individuals,. of 
'Whatever 'ineome or race o.r creed, must have 
'Some means 0f toeusing thelr -desires 'R1Ild 
·oo~ ifor ta better world -and ··be pr()v1dred an 
opp.ol'llmu:ili:by to enter it.. 0 11gauized !l:eadenfbi,p 
is needed to identify the -problems sl1i 1to 
iindso!u ti.Gns based om -th:e !best t!U:Wdn_g:and 
the w.lirest pr..acl!ical ~perience the commu
:nlty .has to offer_ Business and government 
1logether ean ana. must proYid-e -tbese mgre
dl en-ts. 

We, who make our 1ivi:ag in Ph:Hadeliphfa, 
-and g<J> to com!f@rtable homes at rugih:t m 'the 
suburbs have too long turned our min-ds 
away fr-Om some of the .main p11oblems .and 
r-esponsibill'ties wlilich ..are left in the city. 
.It'.s .human nature not to want to take on 
:addit.i<mal pnoblems iWhe.n we already .have 
.so Bl.any_ Blllt .does ilris .make sens.e? Zs it even 
.&a!ie? What .happens :to .busmess wihen ur,b.an 
blight .spr.eads beyond. the critJ..cal .sta_ge .or 
wh.Em people desiri:mg positions .ar.e .nG-t em
_p1Dya::bJ1e because of ilack Gf .ed:ucatian? 

.Be.njamm .F.rank:lin.. wisest 18.nd most pr.a.o
tlc.ai of .Phllasdelphlans. Gnce .saJ.d. "".A little 
neglect may hr.eed mischief . .Flor w.ant of a 
nail the shoe was lost. For want of a shoe ·the 
mm.e·was JQst. Flor ~ if a llmrse tthe rlder 
1111'a'5 nmst." 

PJ:U•l:a-delphlia .has da-an.ged 'SOmewiaat :s1nee 
Dr. Franklin li:ved b.er.e, but I'm pretty sure 

he would say the same today. He genuinely 
loved ln.is fell0w citizens; b'l:lt he was also a 
.sbrewd businessman and smart enough to 
understand that he could not long prosper 
if e:v-e.ryone else was broke. Today we call 
zt.his enlighte:aed self-interest. Some might 
-call it good citizenship. It is certainly good 
eommon sense. Whatever the terminology, 
-this precept ts based -0n sound economic 
principles and a 5ood rule to live by. 

There are ·critics who might say, that's 
all very fine, but why complicate matters 
when business already is contributing via 
increased taxes to the education, health and 
welfare of our citizens? Why go further, why 
-go overboard? Why not leave it to govern
ment? 

Actually solutions cannot be bought with 
tax dollars. Welfare payments and handouts 
are not the answer. Nor are the oft repeated 
cliches of past generations going to resolve 
the complexities of an expanded urban popu
lation, such as: "Have you ever tried to 
w.ork-it works!" "Early to bed, early to 
rise," et cetera. 

.Imagine what it would mean if we could 
turn the unemployables into employed and 
the poor who are now a drain on the tax
payer into taxpayers! These families repre
sent a tremendous potential market. If the 
incomes of the substantial number of poor 
American families involved were increased 
.significantly, the generative power would 
.not run into millions but into billions of 
dollars. 

The ·advantages ..of an active partnership 
between business and government already 
:ha'!le been publicly :recognized by gQvernment 
1tse1'!. Vice President 'Humphrey remarked 
.r.ac.en.ftly: "'The Feder.ail Gov..el"iiiliJllll.en1t<ean he1p; 
!l:t rc.aD. .stimulate :and Sll!Ppiliemenit; 'bu;t in the 
last anadysis the .key is -to be lfonnd in -the 
private sector." And in .actual p.r.aetice I hap
pen to know that some of Ame.rica's leading 
"bankers and businessmen, 1ncludiug -Phila
•de1phians, go :regnlatly -to Washington for 
informal talks at the highest level. In ad
dition here in our owll!l oity informal meet
.ings axe ,cw-rently taking place .between the 
.city government and .re:presentattves of the 
business .comm.unity. 

AU Qf this is v.aluable and adds to the 
impr.essi-v>e list · of projects and organiza
it.Lon.s-thaii y.ou are .qiilte familiar w<lth
in which Philadelphia bus.inessmen are al
ready war.king aeti:vely w..tth gG:vernment. 
.Business has -0ontributed much to the well
J:lei:m.g of Phllad-elphia .and lts citizens. It can 
.contribute .mo1'e and a still wider r..a,nge of 
diak>gue and wu.lerstanding is needed. 

T.he effmu of busin.ess to aaiewiate poor 
.11.:vmg cond.iiilim:s and u:m.employment have 
.not g.one lliLll~P!ll".eeia>te<i. Whitney Young, .E:lc
lflCUti:ve Dir.e.etGr \Of dihe .NB.tio:m.al U~b.an 
League, reeenitly ]!laJrd tribute to the busi
ness oo-mmu.ntty'.s com:t r.i.blil:lii.-Olil, and vm ced 
confi,Glence ln its g~wili. a.nd aibfilty. 

.Howe~er, the .fa.ct .ts tia.at at p.resent tO"llly 
.a s;mall ~ri ty .mt :b1ll:e blacks C2l1il. affond 

lltat tdile :aw.era:ge white ifa,mil,y enjoys. As 
11;~~ Dr • .Martin Luther King pointed ffilt 
whea he .spc;lk;e .here .at a Chamber of Oom
merce luncheon over two years ago, the 

.median d.noome Qf the .N..egro !.amily in this 
<DOJilltry ls oru_y .about h&f th.ai.t 'Of the white 
f:amiily. One @f the ma.in. .reasons .is that the 
maemplaynaea;t mte for Negroes as m<llTe than 
twice Q.8 JM.igh..as tha"tior whites . . 

The .ilia.Wt lies in "tlne :sys.tem, and th.e ll>laeks 
dl:m';t like tthelr lot any mQre than we w.ouJ.d 
llki.e it.. 01 oom'Se there are a fileiW who .a;re 
.allergic to wonk,, like .swne whi:te -people I 
know. But the great maj.o.nity want to work, 
and work hard, at any job that pays a de
cent wage. Dr. K1ng eanoo 1or a massive job· 
tr~_g progl"am. m get these "''Jllla.rd eore" 
unemplGyecl off lthe .l'elief rolls &Dd mto the 
main stream o! American llfe. At this min
ute, jj:obis Jft(i}:t skVJll,ea Jl'&h<>r are ~ lbeg~ing; 
one .has oJilily "to look at tille \'Wan~ section 
af the dstly pa.pen. AWedcan business :noods 
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many more qualified people. How to get 
them? 

As Mark Twain said, "Training is every
thing. The peach wa.s once a bitter almond. 
Cauliflower is nothing but cabbage with a 
college education." 

One of the shining examples of business 
and government getting behind the job
training idea is the Reverend Leon Sulli
van's Opportunities Industrialization Cen
ter organized here in Philadelphia 5 or 6 
years ago. "OIC" programs are now set up 
in over 60 cities and have become the most 
practical and successful undertaking dedi
cated to a frontal attack on the problem. 

I would like to interject here that worki~g 
closely with The Rev. Dr. Leon H. Sullivan 
since the inception of "OIC" has been not 
only a privilege but also a challenging and 
most exciting experience. 

In ways other than job-training, the Phil
adelphia business community already has 
made some interesting advances. The Job 
Loan Corporation with a $2 million loan pool 
has been set up by the Philadelphia Clearing 
House banks for the purpose of helping the 
Negro community launch new business ven
tures and expand those already existing. The 
Loan Corporation has been swamped with ap
plications. Not everyone who applies gets a 
loan, of course; but if the applicant shows 
initiative, intelligent planning and some 
basic knowledge of financial principles, he 
does get it, together with free counsel in 
matters such as bookkeeping, legal and busi
ness practices. 

Once fl.gain I would like to refer to the 
Rev. Sullivan, who recently said, "The day 
must come when the Negro must not only go 
to another man's factory for a job, but must 
build the factories for others." The Job Loan 
Corporation goes a long way in that direc
tion. The interest in it shown by Negro small 
businessmen directly belies, I think, a state
ment made by another Negro minister, and 
I quote, "whites don't know how to talk to 
blacks, and blacks won't speak to whites." 
Whites are beginning to show that they do 
know how to t alk very practically to blacks, 
and blacks are glad to talk to whites when 
the whites show understanding and a sin
cere interest in helping them to help them
selves. 

As most of you know, Philadelphia busi
ness recently agreed to provide $1 million to 
launch a coalition of active young Negro 
leaders upon a program of self-initiated eco
nomic projects aimed at the full spectrum of 
ghetto ills, including housing, jobs, educa
tion, and health services. This project indi
cates the degree of interest of business in 
turning problems into opportunities. I would 
like to make it clear that this effort is de
signed to compliment the very fine programs 
already in effect which have similar goals
such as National Alliance of Businessmen, 
Urban League, the Mayor's Manpower Com
mission, and others. However, much more is 
needed. Let us always remember that actions 
speak louder than words-and let both our 
words and our actions be such that Phila
delphia will be a city that other cities will 
emulate. 

Consideration must be given not only to 
the ghetto but to the part which business 
should play in advancing the total daily 
life o.f a big urban community. It runs the 
whole gamut---from art museums and sym
phony orchestras to hospitals and schools; 
from labor unions to unemployment; from 
garbage dispo.sal to air and water pollution; 
from mass transportation and expanded air
port facilities to further improvement and 
modernization of the Port of Philadelphia. 
And so it goes! 

In all of this, go.od communications be
tween people, and particularly between busi
ness and government, are an absolute 
"must"-for only in this way can there be 

·a common understanding-and thus a basis 
for joint action, regarding the needs and 

aspiriations of business, of government, and 
Of the common weal. 

The more I see of the misery and misfor
tune in this world, the more I am convinced 
that most Of it springs from. a lack Of com
munication. I have_ never believed that peo
ple are fundamentally cruel or callous; they 
are busy, preoccupied perhaps, worried, or 
even downright afraid; but these attitudes 
usually can be traced to a failure to compre
hend what is in the othell' person's mind and 
heart. 

Understanding and cooperation are ait the 
core of all successful human endeavor. It 
is only through these means that our way 
of life as a democracy can be preserved. Only 
thus can the hopes and ideals of the founders 
of our oountll'y be brought to fuller realiza
tion for the generations to come. 

May we continue, now and always, to work 
together whole-heartedly for the fulfillment 
Of our goals for Philadelphia! 

Thank you! 

MUGGERS 

Mr. BYRD of West Virginia. Mr. Presi
dent, the New York Times has done a 
distinct service, I believe, with the publi
cation of an article in today's edition 
concerning the increasing number of as
saults and robberies in New York City. 

The article's conclusions are shocking. 
The Times concludes: 

The average mugger strikes many times be
fore he is arrested. 

Even when arrested and convicted he will 
prowl the streets again in a relatively short 
time. 

The time he spends behind bars is un
likely to furnish him with meaningful re
habilitation treatment. 

And because many crimes are not reported 
at all, the -statistics probably underestimate 
the total number of robberies and muggings 
that occur in the city. A survey ... indi
cated that about 50 percent of all robberies 
are never reported to the police. 

I ask unanimous consent that the 
article headlined "Fear of Muggers 
Looms Large in Public Concern Over 
Crime" be printed in the RECORD. 

There being no objection, the article 
was ordered to be printed in the RECORD, 
as follows: 
FEAR OF MUGGERS LOOMS LARGE IN PUBLIC 

CONCERN OVER CRIME 

(By David Burnham) 
Predatory, often senselessly savage, the 

mugger looms as the most menacing figure 
in the public concern over crime. 

A mugging is a type of robbery that in
volves a physical attack. It is a crime that is 
reported to the police in Manhattan 16,200 
times each yea.r. 

Although muggings represent only a frac
tion of all serious crimes reported to the 
police, the mugger exacts a high toll in terms 
of physical and mental anguish and personal 
property loss, and he diminishes the quality 
of life in a fearful New York. 

In an effort to learn more about the mug
ger, his habits and society's attempts to deal 
with him, The New York Times studied the 
court records of the 136 persons arrested in 
100 cases in Manhattan during the first two 
months of 1967 on charges of assault and 
robbery, the legal charge placed against most 
muggers. 

The broad conclusions suggested by this 
statistical study and by an examination of 
pertinent law enforcement records are: 

The- average mugger strikes many times 
before he is arrested. 

Even when arrested and convicted, he will 
prowl the streets ·again in a relatively short 
time. 

The time he spends behind bars is unlikely 
to furnish him with meaningful rehabilita
tion treatment. 

Despite the enormous public concern over 
muggings, the mugger is a rare subject of 
statistical research. Neither the courts nor 
the police, for example, have compiled statis
tical information about the mugger because 
under state and Federal law mugging is clas
sified as a kind of robbery and not singled 
out as a separate crime. 

The Times's study examined the first 100 
attacks in Manhattan in 1967 that resulted 
in arrests for assault and robbery. The pe
riod of the study was selected to permit the 
cases to work their way through the courts 
to final disposition. The specific findings of 
the study were: 

Eigthy-two per cent of the defendants 
had been arrested at least once before and 
46 per cent had been arrested five or more 
times. Because details about a man's con
viction record listed on the police arrest 
sheet is considered incomplete by lawyers and 
researchers, the exact percentage of those who 
had been convicted of previous crimes is not 
known. The arrest statistics suggest, how
ever, that perhaps half of the defendants had 
·at least one previous conviction. 

Initial bail for 60 per cent of the suspected 
muggers was set at $2,000 or higheT, high 
enough so that probably well over half the 
defendants were unable to make necessary 
premium payments and be released immedi
ately. Although bail is sometimes lowered at 
subsequent hearings, the notations of such 
actions are erratic enough to make generali
zation difficult. However, the widely held be
lief that most muggers are immediately re
leased on the streets by the courts is not 
supported by the evidence. 

The case against 31 per cent of the de
fendants were dismissed. Though the records 
often indicated that the cases were dismissed 
at the request of the assistant district at
torney, the reason for the request usually 
was not given. Court officials say a major rea
son for the dismissals was the refusal of 
many victims to press charges. In this sense, 
police complaint that law enforcement is 
hampered by the public's unwillingness to 
cooperate has some substance. 

The average sentence for guilty defendants 
was slightly more than a year. (Of the total, 
62 per cent pleaded guilty and 7 per cent 
were tried, with half of them being con
victed). A one-year sentence usually means 
nine months in prison, because of time off 
for good behavior. At the time of the study, 
the mandatory sentence for first-degree rob
bery, one of the charges placed against many 
of the defendants, was 10 to 30 years. The 
difference between the actual sentences and 
the sentence required by law oan be ex
plained by the fact that not one of the 136 
defendants was convicted of the crime for 
which he was arrested. 

More than half of the incidents of assault 
and robbery-54 per cent---occurred in hall
ways, elevators, stairs and apartments, and 
thus raised questions about whether police 
patrols that are legally restricted to the 
streets and p arks ca n adequately protect the 
public from this kind of crime. 

At least 20 per cent of the attacks studied 
were against chronic drunks or men seeking 
the company of prostitutes or homosexuals, 
victims who by their habits are unusually 
vulnerable to being mugged. 

LINKED TO NARCOTICS 

Much public discussion has attempted to 
link muggings with the serious narcotics 
problem in the city. The court records studied 
did not indicate how many of the 136 de
fendants were narcotics addicts. But a study 
published last week by the New York Police 
Department indicated that the number of 
addict attackers is far less than is generally 
believed. 

According to the police, only 7.4 per cent 
of all those persons arrested for robbery in 
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1967 admitted they were .narcotics users. 
Experts believe i;ome oi the ar.rested persons 
would not ten the police about their nar
cotics habit, they believe that enough do 
to make :the i;tatlstics .roughly accurate. 

The problems of the police in apprehending 
robbers is documented in the 1967 Statistical 
Report of the New York Police Department. 
According to this report. only one robber w.as 
arrested for every six .wbbery complaints. 

And because many crimes are .not reported 
at all, the statistics prol:>ably under.estimate 
the total nuniber of robberies and muggings 
that oocur in the city. A survey by :the Na
tional Opinion Research Corporation, for ex
ample, lndicated that .about 50 per cent of 
all robberies a.re never reported to the po
lice. 

.DETAILS ()F ATliCK 

Perhaps one <>f The .best ways of looking at 
the m~gio,g problem, J:s to .examine in de
:tail one of the 100 cases iserected :for the 
study. 
At~~ 1.5 P.M.. on Saturday~ ~b . . 4, lil67, .Mrs. 

Virginia. H:as:pel (tha.'.t is n-ot liter real name) 
'Walked along i69:tih Street near B11oadway in 
Washington Heights.. It w:as A crud, cloudy 
evening. 

Suddenly, a. youth accosted her and -tried 
to grab her plllSe. Mm. Haspel fou.ght back. 
In :the struggle, her a.rm .and. leg were -cut iby 
a knife held by the assailant. The mugger 
yanked the purseirom.Mrs. Ha.spel's hand and 
started rwming. 

Mrs. Haspel's scr.eanm .attracted a 'Patrol
man, whoeb.ased -and apprehended the youth, 
who w.as 20 years old. That night, he was 
ftnge.rprtnteci, photographed and taken :to 
Night Court, where he w.as held on $5,000 
bail. The complaint typed out by the patrol
man at the request Of Mrs. Haspel cha-rged 
the youth with assalllt -and robbery, both 
felony charges. 

Three days later, .om Feb. 7, the you.th 
pleaded guilty to assault in the thir.d de
gree, a misdemeanor ·charge. On March 1 he 
was sentenced to six months in prison. 

TYPICAL AND UNTYPICAL 

In a number of ways, the attack Dn Mrs. 
Haspel and the way ln whfoh the c@urt dealt 
with her assailant are typical of the manner 
1n which New York City is now dealing with 
muggers. In other ways, it is not. 

Most of the muggings examined, for ex
ample, were similal" to the attack on Mrs. 
Haspel in that they were committed by an 
indiVidual assailant. Seventy-two percent of 
the attacks in the study involved a single 
assailant, the others by two or more persons. 
On the basis of the study, fears of roVing 
gangs responsible for most of Manhattan's 
muggings are not supported by the eVidence. 

'Tile initial bail set for Mrs. Haspel's mug
ger, $5,000, is considerably higher than that 
set for most persons arrested for assault and 
robbery. Judges set the same or higher bail 
for only 25 per cent of the 136 defendants 
1n the study. For 30 per cent of the defend
ants, the bail was set at $1,000 or lower. Bail 
for the rest of the defendants fell in between 
these two figures, with the largest concen
tration at $2,500. Judges are permitted wide 
discretion in the setting of bail. 

CAN'T MAKE BAIL 

According to a survey ma.de by the Vera 
Institute of Justice, 25 per cent of all de
fendants here do not have enough money 
to pay the necessary premiums when bail is 
set at $500, about 45 per cent cannot make 
bail when it is set at $1,500 and 63 per cent 
cannot make bail when it is set at $2,500. 

Thus the effect of initial bail is likely to 
keep mugging suspects in jail even though 
the legal purpose of bail is to assure the ap
pearance of the defendant in court. 

The fact that Mrs. Haspel's assailant had 
been arrested three times before (once for 
intoxication, once for auto theft and once 
for the possession of burglar tools) also was 
not unusual. 

.More :thaa .so per cent of. the defendant.a 
in 'Tile Times aurvey bad been .a.r.irested at 
least .once bef.ar.e .and 40 per .cent had prelVi
ously been ·.arrested .five or m.or.e tim.es. 
.Taough many of t.hrese a.r.r.est.G were tor sach 
m.inor charges as publlc inj;adeatton.~ .a .m.a
.}or.ity of the defendants had prewiously been 
.arrested iDr more serious -Offenses, Slileh as 
burglary an.r! .robbery. 

The number .and .se11J..ousness of previous 
arrests a.ppear.ed. to influe~ the ban deci
sions, Those with no previous arrests or only 
.a 1ew minor airrests wer-e gr.a.nted the lowest 
bail while Jud,ges tended to requ:ire higher 
b.all tor toose with .mGr..e .seriGus .records. 

SIX:TY~WO iPEeGENT PLEAD <GllT.IDTY 

'The d-ectsion o1f th-e 'Ci-efendant in the Has
pel ease, on the advice or a Legal Aid lawyer, 
to plead guiity to -assault (one or the lesser 
eharges placed against him at the time <>f his 
-arraignment) a.iso was cypica.l of most de
fendants in th-e 'Study. 

In 62 per cent of the cases the defendants 
were permitted to plead guilty to a less 
serious charge. 

Studies done by :the .Amemcan Bar Associa
tion and the President's Commission on Law 
Enforcement and Administration or Justice 
indicate that Judges, prosecutors and nea:rly 
evecy m.,ajor city in tb:e ommtry .enoour.age de
!emlants to plead gulley to Jlesser charges by 
.offering them the inducement of Mglil.ter 
sentences. 

This is done, according to these studies, 
because the small number of available prose
cutors, judges and lawyers would be unable 
to handle the workload if more than a hand
ful of defendants demanded a time-con
suming trial. A study ·by the President's Com
mission said that 95.5 per cent of all eonvic
tions in New York were obtained by pleas of 
guilty rather than at trials. 

In a recent speech before a meeting of the 
Correctional Association of New York, Lester 
C. Goodchlld, administrator of the New York 
Criminal Court, took note of the proportions 
of the problem when he said each judge in 
his court processed more than 58,000 cases in 
1967. 

MANY TRAFFIC CASES 

Many of these cases, however, involved 
traffic summonses, which require very little 
court time. According to an earlier report by 
the Criminal Court, each of the city's crimi
nal judges handled about 23 nontraffic cases 
each working day during 1966. With arraign
ment, bail and other hearings, almost all 
cases will involve more than one appearance 
before a judge. 

Donald J. Newman, a professor at the 
School of Criminal Justice of the State Uni
versity of New York at Albany, and a leading 
authority on plea bargaining, said he be
lieved that while plea bargaining was neces
sary, it had three major dangers. 

"One is that the very dangerous recidivist 
[incorrigible criminal] escapes long control
he gets off too easily," Professor Newman said. 
"'Tile other is that the person who may be 
innocent pleads guilty rather than face the 
chance of gettting [jailed] for a long time.'~ 

Professor Newman said the third danger 
was that the plea-bargaining system often 
resulted in the defendant going to a short
term jail rather than to a prison "and that 
to the extent there is any rehabilitation and 
treatment, it is not in our jails." 

FEW SOCIAL WORKERS 

Just how little rehabilitation is offered in 
the jails-the penal institutions that usually 
hold muggers imprisoned for a year or less
was suggested in a recent national survey of 
correctional agencies by the National Council 
on Crime and Delinquency. According to this 
survey, less than 3 per cent of all jail em
ployes are social workers, psychologist~. psy
chiatrists and teachers. 

In the Times's survey, many of the 136 per
sons originally charged with assault and 
robbery were indicted on felony charges of 
first-degree robbery and assault and were 

later permitted :to plead guilty to petit lar
ceny and assault in the third degree, both 
.tl'.lisdemeanoxs. 

Jn «i>nly '1 per cent of th..e .cases was the 
.matdier of glillt or mnooenoe decided by trial. 
Of these, slightly less than b.al!f the de;fend
.a.nts w.ere 1ound not guiil.ty. The .rema.l.nder, 
after being arrested for assault a.nd .robbery, 
wer.e indicted ..for petit J.arcency an.cl thir.d
degree assault, iound guilty .and g!:ven a. :va
riety Gf sentences ranging fr.om .a 'Suspended 
.sentence to four n::wnths. 

The six-.n:wntlil. jail sentence given to Mrs . 
.Ha.spel's mugger was typical of the low.er 
court that senteuced .him. Those who :were 
either found guilty Gr pleaded gllilty ln the 
Criminal Court reoeiwed an average .sentence 
.of 5.6 mcm.ths. 

.In the Sta.te Supreme Court, which ln 
theory at least handles more seri0us tnci
den.ts, such as ,a mugging in which the wc
tim was slashed by a knife, the .average mini
m.um sentence w.as 18 months. The ,combined 
a. verage sentence, using the .minimum aver
age 01 the upper court, was 12.4 months. 

MDST GET nMiE OFF 

'Thil'l does nett mean that those sentenced 
1;o '8. y.ear will 'Serve a -year. Anyone sentenced 
to six months or more bef-ore September, 
'1967, was eMgible "for and usua.Hy received a 
third of :hls :time o1! for good beha.viur. 

Last Sept. 1 New York State's' n-ew penal 
IJ.aw went 'into ·effect. 'Tile law, destgned to 
simplify and improve the old statute, was 
drafted by the State Commission on Revision 
of the Penal Law and Criminal -Code and -ap
proved by the State Legislature after 'Several 
years of debate. 

Under the new penal law, a person found 
guilty of first-degree robbery, typical charge 
placed against a mugger, could be sentenced 
1;o from 1 to 2 years in prison. 

However, Richard Denzer, staff director or 
the commission, does not believe the penal 
law changes have meant any signifi:cant al
teration in the length ('}f sentences given to 
persons arrested for assault and robbery. 

Police Commissioner Howard R. Leary has 
suggested the enormity of the over-ail prob
lem facing the agencies of criminal justice 
in dealing with criminals: 

"Our problem as police officers is that we 
arrest the same person again and again for 
robbery, we arrest the same person again and 
again for burglary, we arrest the same person 
again and again for pushing narcotics. 

"Until such a time that society generally, 
not the police alone, have a way of dealing 
with the problem of repeated offenders, we 
a.re constantly going to be faced with the 
problem of increased crime and assaults 
against the person." 

MINIMAL ACCOMPLISHMENTS 

Presiding Justice Bernard Botein of the 
Appellate Division's First Judicial Depart
ment said in an interview that because of the 
resources given the system of criminal justice 
a.re inadequate, "its accomplishments are 
minimal.'' 

"We pay a lot more lip service to :the idea 
of rehabilitation and deterrence and the 
safety of the indiVidual citizen than we 
actually seem to deliver," he said. 

Justice Botein is supporting a bill now in 
Albany that would increase the number of 
Criminal Oourt judges in the city from 78 
:to 98 and increase the number of Supreme 
Court justices in the city from 89 to 122. 

Because Democratic and Republican lead
ers have not been able to divide this rich 
source of patronage, the bill has been bottled 
up in· the Legislature for a number of years, 
although la.st week a "general understand
ing" was reported to have been reached on 
the creation of new judgeships. 

But Frank Remington, a professor of law 
at the University of Wisconsin and a leading 
legal researcher, believes that "increasing the 
number of judges isn't the only answer." 

"With a few exceptions," he said, "there 
are no court systems in the country that 
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have responded to the enormous challenge 
facing them. Much talk has been spent on 
the Supreme Court and crime. But talk is 
easy. Getting at the real problems of crim
inal courts in the big cities, finding some 
way of dealing with individuals, is going to 
require an enormous amount of leadership, 
innovative research and money." 

OPPOSITION TO A SURTAX ON 
INCOME 

Mr. BYRD of West Virginia. · Mr. 
President, I ask unanimous consent to 
have printed in the RECORD a transcript 
of questions which were asked of me dur
ing a TV interview which was filmed on 
May 15, 1968, together with my answers 
thereto. 

There being no objection, the tran
script was ordered to be printed in the 
RECORD, as follows: 

TEXT OF SENATOR BYRD'S TELEVISION 
INTERVIEW, MAY 15, 1968 

Question. Senator, what is your position 
on the bill providing for an income tax sur
charge and a $6 billion reduction in Federal 
spending? 

Answer. Well, I voted against the bill when 
it passed the Senate and I expect to vote 
against the conference report when it comes 
back to the Senate. I am against any increase 
in taxes until such time as the Federal Gov
ernment cuts back on nonessential spending 
and wasteful programs. 

Question. Well, the bill provides for a $6 
billion reduction, what's your objection to 
that? 

Answer. Well, I would like to see the reduc
tions made in a selective manner. For exam
ple, I would like to see the moon shot pro
gram cut back. I think we ought to cut back 
drastically on foreign aid programs. I believe 
that most of our servicemen and their de
pendents in Western Europe should be 
brought home. This would constitute a great 
savings. So, these are selective cuts, which I 
would institute. 

Now, the $6 billion reduction which was 
provided by the bill which passed the Sen
ate would make cuts in areas which would 
hurt my State. For example, the highway pro
gram could be cut back and many public 
works projects, such as the R. D. Bailey Res
ervoir, East Lynn, Burnsville, and Beech Fork 
Reservoirs could be cut back or even stopped 
completely. 

And then there are other programs which 
might be cut back. For example, the Food 
Stamp Program, hospital construction, aid 
to education, urban renewal, FHA loans, SBA 
loans, and VA loans, and so on. I think these 
constitute the wrong places in which to in
stitute reductions. They would hurt my peo
ple, and for this reason, as I $ay, I voted 
against the bill and will vote against the 
conference report. 

Question. Senator Byrd, what are the 
chances of passage of the Omnibus Crime 
Control and Safe Streets Act? And just what 
is your position on the bill? 

Answer. Well, I think the bill will pass 
the Senate. There have been some amend
ments already to the measure and there will 
likely be more. I think, in the overall, it is a 
good piece of legislation. 

It is sickening to look at the proliferation 
in crime that has occurred since 1960. Now 
the figures for 1967 have not yet been fully 
processed but according to FBI projections, 
crime will have increased 88% over what it 
Wa$ in 1960. The population increase was 
just 10%. So, crime is increasing at a rate 
ten times faster, or at least nine times faster, 
than is the population. So I think some leg
islation is needed. 

Now this legislation would provide for 
grants to be given to the States for the im
provement of law enforcement. It would also 

prohibit wire, tapping and electronic sur
veillance except by duly authorized officers 
of the law, acting on specific cases involving 
major crime, and acting under a court order. 
It would also seek to prevent firearms from 
falling into the hands of people who are not 
legally eligible to possess them, such as juve
niles, criminals, and persons who are men
tally incompetent. And finally, and perhaps 
most importantly, it would provide for the 
admissibility of confessions, when they are 
voluntarily made, into evidence. This would 
be left up to the trial judge and to the jury. 

I think that during the past few years we 
have seen decisions rendered by the United 
States Supreme Court which have hurt law 
enforcement and handcuffed the police. And 
this has emboldened the criminal. And this 
legislation, if this provision is enacted, will 
restore equity into the balance and protect 
society and allow the police to enforce the 
law and, I think, inhibit the criminal from 
his profession. 

INTERVIEWER. Thank you, Senator Byrd. 

THE MARCH ON WASHINGTON 
Mr. BYRD of West Virginia. Mr. Presi

dent, I ask unanimous consent to insert 
in the RECORD the following items: 

A story from today's Washington Star 
entitled "Leaders Meet on Capitol Hill 
Demonstrations"; 

An article in today's Washington Star 
entitled "Transit Agency Steps Into 
Union Company Row"; 

A column by David Lawrence, in to
day's Washington Star, entitled "Wash
ington's Reign of Terror"; and 

An article in today's Washington Post 
entitled "Poor City Rolls Rise to 1,500." 

There being no objection, the articles 
were ordered to be printed in the REC
ORD as .follows: 
[From the Washington (D.C.) Evening Star 

May 20, 1968] 
MARCHERS MAP PROTEST RALLIES-LEADERS 

MEET ON CAPITOL HILL DEMONSTRATION
BOLLING Is MENTIONED AS SECOND CAMP• 
SITE AS POOR POUR INTO DISTRICT OF Co- ' 
LUMBIA 
Leaders of the Poor People's Campaign 

worked in to the early morning hours today 
on plans for the first mass demonstrations 
by their followers, who now number about 
2,500 in the Washington area. 

The critical housing shortage at the Res
urrection City campsite on The Mall was 
eased temporarily by a Sunday of feverish 
construction activity by volunteers. The ac
tivity by volunteers. The population of the 
camp nearly doubled yesterday, and some 
2,000 campaigners are now housed in the 
plywood huts. 

But with an additional 3,000 demonstra
tors expected before the end of next week, 
it became clear that an additional campsite 
would be necessary. About 400 marchers for 
whom there was no room at Resurrection 
City are being put at 15 nearby Virginia 
churches, where they will stay until 
Wednesday. 

ANACOSTIA MENTIONED 
A possible second campground that has 

been mentioned is Bolling Field in Anacostia, 
although the Rev. Ralph David Abernathy 
said the leaders would prefer something 
closer to the Capitol Hill and downtown 
targets-of the march's lobbying efforts. 

Abernathy, chairman of the Southern 
Christian Leadership Conference, returned to 
Washington yesterday from a nationwide 
fund raising tour. He presided at the strategy 
meeting in the Pitts Motor Hotel in the 1400 
block of Belmont Street NW. 

The meeting lasted for two and a half 
hours. Participants would not reveal immedi-

ately what came out of the meeting except to 
say that "some important decisions" were 
made. 

Involved in the discussion were: Bayard 
Rustin, director of the A. Philip Randolph 
Institute and an organizer of the march on 
Washington in 1963; the Rev. Wyatt Tee 
Walker, former Soutb,ern Christian Leader
ship Conference aide and now urban affairs 
adivser to New York Gov. Nelson A. Rocke
feller; Norma Hill, a Rustin assistant; the 
Rev. Andrew Young, executive vice president 
of SCLC; Anthony Henry, a director of the 
campaign; the Rev. Jesse Jackson, national 
director of Operation Breadbasket, a selective 
buying adjunct of SCLC; and the Rev. James 
Bevel, an aide to Abernathy. 

HILL ACTIVITIES PLANNED 
It was indicated that SCLC staff members 

would continue discussions today although 
Rustin and Hill were reported on their way 
back to New York. 

Young said the group would begin some 
kind of activities on Capitol Hill this week. 
He said he wasn't concerned about the 
ban on large demonstrations at the Capitol 
because House Speaker John McCormack, 
D-Mass., "has promised to protect the dem
onstrators' right to petition." 

"We might march to the Capitol," Young 
said, "and then break into smaller groups 
and have the demonstrators go visit their 
own congressmen. 

"When we move, we will move," he added. 
The Sunday afternoon rainstorm caused 

the leaders at the campsite to call off an un
scheduled demonstration that was planned 
as a parade from the Lincoln Memorial area 
to the Capitol and back. 

FACE SEVERAL PROBLEMS 
Under the permit granted by the National 

Park Service, only 3,000 demonstrators can 
stay in the campsite by the Reflecting Pool, 
and this number appears likely to be reached 
in a matter of days as construction contin
ues and caravans roll into the city from all 
directions. 

Housing is not the only problem faced by 
the SCLC leaders. But leaders voiced opti
mism about the financial squeeze the cam
paign is in, and discounted speculation that 
their control of the protest will be made 
harde~ by the growing number of militant 
youths among the latest contingents to 
arrive. 

Volunteers worked an day Sunday and into 
the evening putting together the A-frame 
structures, which now number about 500. 
Buses shuttled between The Mall and the 
Washington Coliseum throughout the day, 
bringing over the 1,000 marchers of the Mid
west contingent who had been housed in 
the sports arena Saturday night. 

The Rev. James Groppi, the militant 
Roman Catholic priest who led months of 
open housing marches in Milwaukee, was 
with this group. 

LITTERED WITH RUBBISH 
After the marchers were taken from the 

Coliseum to the campsite, it was reported 
that the building was littered with rubbish. 
An official said lockers containing soft drinks 
and beer had been rifled. 

The arrival of Abernathy and the other 
"top brass" of the campaign appeared to 
buoy up the spirits of Resurrection City 
residents. "Now we'll get down to business," 
was the feeling expressed by more than one 
demonstrator. • 

During last week's delay and confusion as 
the campaign faced a financial crisis and 
construction lagged at the camp, several of 
the demonstrators were heard complaining 
that they came to demonstrate and not sit 
around in some church basement waiting 
for housing. 

When asked about the housing problem, 
Young said that if people need housing and 
there is land available, "we will use it." 
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He added that he wasn't concerned about 

opposition from congress if the demonstra
tors attempt to move onto neighboring park
land because "Congress has to operate on its 
own logic." 

Standing at the muddy campsite that had 
been hit by a rough rainstorm earlier in 
the day, Young refused to be concerned 
about reports that tough militant gangs 
from Memphis, Chicago and Milwaukee had 
taken over the city. 

He said SCLC had brought many different 
people from vastly different places and back
grounds and over the next two da ys would 
begin trying to build a communi·ty. 

"We have to mold the people into one dis
ciplined, nonviolent fighting unit," he ex
plained. 

In an interview at National Airport, Aber
nathy also discounted reports that young 
militants were attempting to seize control of 
Resurrection City. 

"The last report I received was that the 
Blackstone Rangers were serving as mar
shals and werP. helping keep things under 
control," he said. 

Abernathy also discounted reports that the 
campaign was experiencing severe financial 
difficulties. 

"There is no crisis," he said. "We still need 
funds, of course, and welcome more contri
butions. But I would say we have cleared up 
our problems." 

THOUSANDS OF SIGHTSEERS 
The rain, which dispelled fears that the 

shelters would leak or blowdown, also de
layed the construction and soaked piles of 
clothing and shoes that had come into the 
site from early in the day. 

The storm also added to the general traffic 
tieup along Independence Avenue and 
around the Lincoln Memorial as sightseers 

· came out by the thousands to catch a glimpse 
of the city. 

In various cities around the country, 
groups of demonstrators were poised for 
the move on Washington. 

Three busloads scheduled to leave Buffalo, 
N.Y., last night were held back when the 
leaders were informed that there was no room 
for them in the capital. Revised plans call for 
up to 400 persons-IO busloads-to leave 
Buffalo May 29 for arrival in time for the Me
morial Day mass demonstration. 

RALLY IN DENVER 
In Denver, 520 members of the campaign's 

western contingent held a rally on the steps 
Of the State Capitol yesterday, Bernard La
fayette, national coordinator for the cam
paign, told the Negroes, Mexican-Americans 
and Indians making up the group that they 
are going to Washington "to demand pay
ment of a bad check the government issued" 
on civil rights legislation. 

Buses from San Antonio, Dallas and Okla
homa are scheduled to join the Denver cara
van in Kansas City, and the combined con
tingent is expected to arrive in Washington 
on Friday. 

A Pacific Northwest caravan reached Bis
marck, N.D., yesterday in two buses. Most of 
the party were from Washington and Oregon 
cities, but they were joined by two white 
persons and 15 Indians at Missoula, Mont. 
A third busload of 15 to 20 North Dakotans 
joined the caravan at its departure for Wash
ington today. Most of them were Indians 
from Fort Berthold, who want to press 
claims against the federal government. 

REACTION IS MIXED 
Reaction to the campaign continued to be 

mixed. 
Senate Democratic Whip Russell Long said 

yesterday he would not knuckle under to 
"threats" by the poor people. 

Referring to Abernathy, leader of the Poor 
People's March on the city, Long said: 

"If he wants me to vote for something on 
the threat of burning Washington down, 
then let him burn ft down." The Louisiana 

Senator then said, "If the President and the 
federal government are not disposed to carry 
out the law, then maybe they ought to burn 
it down and move the capital to some state." 

Long's remarks were made on the CBS 
television and radio program, Face the Na
tion. He emphasized he would be willing to 
listen to the poor people so long as they 
observed the law and petitioned Congress 
peaceably. 

Long noted that Aberna.thy had stated that 
the SCLC would remain nonviolent during 
the campaign to persuade Congress to do 
more for poor people. Long also noted that 
Abernathy said the SCLC could not be 
blamed if other groups took advantage of 
the situation and became violent. 

Meanwhile the demonstration won the en
dorsement of Gov. Rockefeller of New York, 
who said in a television interview that he 
looked upon it "as a new imaginative way of 
creating a lobby, to bring attention to con
gressmen they have a problem, they want 
help." 

The Americans for Democratic Action 
meeting in Washington, also endorsed the 
march and pledged a $1,000 contribution. 

[From the Washington (D.C.) Evening Star, 
May 20, 1968] 

TRANSIT AGENCY STEPS IN IN UNION, COM
PANY Row-ATU LOCAL ORDERS NIGHT Bus 
DRIVERS NOT To CARRY CHANGE AFTER 
6:30 P.M. 

(By Lee Flor) 
The Washington Metropolitan Area Transit 

Commission today said it was stepping into 
the dispute between the D.C. Transit system 
and the bus drivers' union, which had or
dered its members to refuse to carry money 
to make change on night runs. 

The executive board and the officers of 
Local 689 of the Amalgamated Transit Union 
met in emergency session yesterday and late 
in the day issued the order for drivers to 
refuse to carry change after 6: 30 p.m. 

The union said a requirement by the com
pany that the drivers carry money to make 
change provides "bait" that attracts robbers. 

George Avery, chairman of the transit com
mission, said he had been working with the 
District to help get extra police protection 
for the drivers. Avery said his commission 
was directly involved because the crisis 
might result in a slowdown of service tonight 
in some form of crisis affecting transporta
tion. 

RANGE OF AUTHORITY 
The transit commission regulates bus 

routes and service requirements and estab
lishes the level of bus fares. Its authority 
over the drivers is not as strong as over the 
company, but Avery may be able to negotiate 
a compromise, or his staff may be able to 
develop some alternatives to settle the dis
pute. 

For several months the rate of holdups of 
D.C. Transit buses has been increasing. Last 
Friday bus driver John E. Talley died of gun
shot wounds received in a holdup of his bus 
near Dupont Circle. 

Services for Talley were scheduled today at 
Ager Road Methodist Church, Hyattsville, 
with burial in the National Memorial Park 
cemetery in Falls Church, Va. 

George W. Apperson, president of Local 689, 
said his drivers were planning to pull over 
to the side of the road for a 60- or 90-second 
observance of the funeral. 

Apperson said he and other union officials 
would be attending the funeral and then 
would go to D.C. Transit divisional offices 
to back up the drivers on the union decision 
to stop carrying bus company money after 
6:30 p.m. 

Apperson said that between 30 and 350 
buses and men are involved in the night 
service. He said no meeting was schedUled 
between D.C. Transit and the union officials. 

The bus company has been active for 
several months in trying to get more police 

protection for its drivers. However, a spokes
man for the company said it was impossible 
for the company to accept the proposal by 
the union that its men not carry change for 
passengers. 

The spokesman said that this would mean 
a large number of passengers oould get on · 
the bus at night and ride free by merely 
claiming they ha.d only a large bill. 

The bus company has been in a series of 
disputes with local organizations and the 
transit commission for the past several years, 
with the company saying it does not make 
enough revenue. 

EXTENSIVE AUDIT 
The transit commission earlier this year 

said it agreed thrut the bus company needed 
higher fares after an extensive audit of com
pany books. 

Apperson said the bus company's latest 
decision to insist that drivers carry change 
was "made with the sole purpose of protect
ing the company's profits in that the bus 
company made it clear that it was alarmed 
over the possibility that a few passengers 
might ride the buses free of charge." 

Apperson said the union's decision was 
ma.de so that it would be "clear tha.t there 
no longer will be any money in the driver's 
possession and thus eliminate the money 
motive as a reason for holding up our bus 
d·river members." 

The union has made several suggestions to 
the b.us company to help protect the drivers, 
and has asked for $50,000 in felonious assault 
insurance protection for ea.ch driver, but the 
company has rejected each suggestion be
oause it would cost money, Apperson said. 

The bus company's position is that if a 
driver wants to work, he will have to carry 
money to make change for his passengers. 
The bus company so far has remained silent 
about its plans for deaMng with the prob
lem tonight. 

WASHINGTON'S "REIGN OF TERROR" 
(By David Lawrence) 

A reign of terror prevails in the capital of 
the United States. Drivers of buses are afraid 
to work at night because one of their num
ber was killed a few days ago by robbers. At
tempts to steal the money collected from pas
senger fares have produced 234 incidents thus 
far this year. 

The police force is inadequate. Business
men are dismayed. Tourists are reluctant to 
come to the national capital. Residents of 
the city are scared to go out on the streets 
at night. Theaters and movies have smaller 
audiences. Owners of parking lots are par
ticularly apprehensive. Two hundred mem
bers of "the park and shop" organization 
unanimously signed a letter to the President 
and Congress which was published in a page 
a.dvertisement in the newspapers Friday. It 
said in part: 

"This nation has borne the allegedly spon
taneous rape of its cities with restraint and 
patience beyond ordinary understanding, but 
the eyes of the whole country are now on 
Washington, and with a clear understanding 
that the approaching events will not be spon
taneous. An aura of uncertainty and personal 
insecurity, a growing smog of fear hangs over 
this, the national capital. It is not just an
other city. It belongs to all Americans, and 
all Americans are watching .... 

"Will the government of the District of 
Columbia and the nation provide an over
whelming deterrent to violence? Will they 
provide visible police and troops sufficient to 
discourage the criminal few from acts which 
unfortunately and unjustly are often blamed 
on the innooent majority of one segment of 
our whole people? ... 

"We ask for a deterrent to destruction, not 
only a promise of control after it has 
started .... 

"If sufficient police are patrolling this city, 
are seen in large enough concentrations and 
numbers, and are known to be authorized to 
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enforce the law with all means necessary, 
serious rioting, arson and looting will never 
have the chance to begin. If sufficient police 
are unavailable, there are in the area of 
Washington and at the disposal of the com
mander-in-chief more than sufficient troops 
to provide the necessary show of force. It 
would seem preferable to show force before, 
rather than to have to use it afterwards." 

The police in Washington are so busy 
watching the encampments where 3,000 
"demonstrators" are to spend 30 days that 
there are not enough patrolmen to protect 
people on the streets and prevent the wave 
of looting and arson which has been going 
on. 

Although the population of this city is 
more than 800,000, the police number only 
3,000. Troops can help temporarily, but a 
larger force is really necessary. It cost the 
federal government $5,375,400 to deploy 
troopi; across the nation after the assassina
tion of Dr. Martin Luther King Jr. brought 
on "demonstrations" which gave criminals 
a chance to start fires and rob stores. ·Prop
erty losses in Washington alone were 13 mil
lion and amounted to much more across the 
country. 

When bus drivers are fearful about oper
ating at night, and the transit company has 
to require passengers to carry the exact 
change so that the cash box can be lcept 
locked, it certainly indicates that the gov
erning authorities are lax and that not 
enough policemen have been utilized to deter 
acts of crime. · 

During such periods of disorder, "demon
strations" of any kind should not be per
mitted. There ·are enough halls and audi
toriums for free speech to be exercised fully. 

"Demonstrations" and mass gatherings 
could be forbidden by city ordinances every
where until such time as an adequate force 
of troops has been provided to afford pro
tection. It's an expensive way to assure re
spect for law and order, but it would cost 
far less in lives and property damage than 
bringing in soldiers after the riots and van
dalism have occurred. 

Disorder, meanwhile, is sweeping the na
tion. Members of college faculties and stu
dents who should know better are joining 
in the deliberate creation of conditions of 
disorder. All this is happening because fed
eral, state and city governments are afraid 
of the so-called "liberal" vote and the possi
bility that Negro voters will be likely to mis
construe the mobilization of police power 
as somehow related to the controversies over 
racial discrimination. 

The American people, however, have again 
and again in a na ti.anal election h ·eld the 
party in power responsible for unfavorable 
conditions. 

[From the Washington (D.C.) Post, May 20, 
1968) 

POOR CITY ROLLS RISE TO 1,500-LEADERS PLAN 
FmsT STRATEGY TALKS TODAY 

.(By Irna Moore and Paul W. Valentine) 
The ranks of the Poor People's Campaign 

swelled to at least 1500 at their West Potomac 
Park encampment last night as Campaign 
leaders prepared for their first strategy ses
sion on demonstrations today. 

Construction of plywood and plastic shel
ters, which had bogged down late last week, 
picked up over the weekend, allowing hun
dreds of campaigners waiting at th~ Wash
ington Coliseµm and at churches in Prince 
George's County to move in. 

Nearly 400 shelters were completed by the 
end of the day, filling much of the 15-acre 
"Resurrection City." 

The entrance to the city became increas
ingly congested as more campaigners arrived, 
and weekend tourists and curiosity seekers 
mingled around the snow fence serving as a 
city boundary. 

Brief but heavy showers yesterday after
noon sent people running for cover and 
turned the dusty campsite into a quagmire. 

MARCH CALLED OFF 
A planned march from the site eastward to 

the Capitol was called off. It was not clear 
how many persons were going to participate 
or whether they intended to go on the Capi
tol grounds. 

Most D.C. policemen working the 8 a.m. 
to 4 p.m. shift were held over in anticipation 
of the march but were released at 6 p.m. 

Though leaders will hold their first strategy 
session today at Resurrection City, the Rev. 
Andrew Young, executive vice president of 
the Campaign-sponsoring Southern Christian 
Leadership Conference, said he did not favor 
starting demonstrations early this week. 

The Rev. Ralph David Abernathy, SCLC 
president and head of the Campaign, arrived 
here from Atlanta about 5 p.m. yesterday and 
joined other SCLC staff members in a meet
ing at the Pitts Motor Hotel, 1451 Belmont 
st. nw. 

With several Campaign contingents still on 
the road or waiting in Washington suburban 
areas to join the encampment, a total of 5,000 
participants is expected by later this week. 

LIMITED TO 3,000 

The Interior Department permit for the 
use of West Potomac Park provides for occu
pancy for only 3,000 persons. 

At a press conference yesterday, Mr. 
Young repeated the SCLC response to ques
tions about acquiring more park space for 
the overflow: when the time comes, "we'll 
just claim it," without seeking a permit from 
officials. 

But at an earlier press briefing yesterday, 
Tom Offenburger, chief of SCLC information 
officer, said the search !or an additional 
campsite "may include" negotiating an ar
rangement with the Interior Department. 

Neither spokesman would say what sites 
they are considering. 

Mr. Young said the Campaign is "doing ex
tremely well" so far, "especially in view of all 
the contingency factors.'' 

CITES MAJOR PROBLEMS 
He cited lack of donations and coordina

tion of travel arrangements as among the 
major problems. Getting persons organized at 
the West Potomac encampment, he said, "was 
only short of a miracle.'' 

Though the Campaign has not entered into 
the demonstration phase, it already can 
claim some accomplishments, he said. 

"It has gotten everyone in America talking 
about poverty the way they never did before," 
he said. 

Composition of the encampment now ap
pears to be an even balance of families on 
the one hand and independent youths, many 
of them from urban gangs, on the other. 
Most participants are Negroes. 

MORE FAMILms 
Offenburger said a greater number of fam

ilies and non-Negro participants will arrive 
with contingents from the West Coast. He 
said youths were deliberately included in the 
early arrivals to help with construction of 
Resurrection City. 

Among the gangs represented in the city 
are the Blackstone Rangers of Chicago, the 
Invaders of Memphis and a group called 
Hell's Black Cobras. 

A group called the "Commandos," young 
Negro men who formed a support corps for 
Father James E. Groppi's fair-housing dem
onstrations in Milwaukee, Wis., is also in the 
city. 

Father Groppi led a singing, hand-clapping 
Mass for about 70 persons in the Washington 
Coliseum yesterday morning. Some 800 cam
paigners from the Midwest spent Saturday 
night in the Coliseum on hastily furnished 
cots. Food, mostly fruit, doughnuts and 
sandwiches, were distributed to them. 

Harry G. Lynn, owner of the Coliseum at 
3rd and M Streets nw., made the building 
available at no cost after District Building 
officials aslrnd him to help out. 

Not all of the marchers who came over to 
the campsite from the Coliseum found' a 
place to stay at Resurrection City. By 6 p.m.. 
about 100 of the Midwest marchers were 
camped under a large tent, waiting for the 
rain to stop and construction of more units 
to continue. 

Cleveland Henry, a 19-year-old from Mus
kegon- Heights, Mich., who came in with the 
Midwest caravan, said the group had been 
earger to leave the Colseum "because we've 
been on the road for 12 days and we wanted 
to get in here and start living." 

About 15 members of the Midwest caravan 
planned to leave Resurrection City and re
turn home tonight. One of the marchers, 
Howard Wright, 23, of Milwaukee, said the 
group was leaving "for various personal rea
sons." He planned to return with them to 
take his final exams at Marquette University 
in Milwaukee. 

About 700 members of the Northeast 
contingent, who spent Saturday night at 
churches in Prince George's County, came 
into Resurrection City yesterday. 

The Southern contingent, 450 to 500 
strong, left Richmond to spend last night in 
15 churches in suburban Virginia. 

Caravans from San Francisco, Los An
geles, San Antonio, Tex., and Seattle, Wash., 
were expected to arrive later this week. 

Yesterday, several independent persons and 
families arrived at Resurrection City in their 
own cars. 

In another development, New York Gov. 
Nelson A. Rockefeller endorsed the Poor 
People's Campaign as a "new, imaginative 
way of creating a lobby" for the poor. 

Also, the Americans for Democratic Action 
gave its formal endorsement to the Cam
paign and contributed $1100 to it. 

CONCLUSION OF MORNING 
BUSINESS 

Mr. MANSFIELD. Mr. President, is 
there further morning business? 

The PRESIDING OFFICER. Is there 
further morning business? If not, morn
ing business is concluded. 

OMNIBUS CRIME CONTROL AND 
SAFE STREETS ACT OF 1967 

Mr. MANSFIELD. Mr. President, I ask 
unanimous consent that the unfinished 
business be laid before the Senate. 

The PRESIDING OFFICER. The bill 
will be stated by title. 

The BILL CLERK. A bill (S. 917) to assist 
State and local governments in reducing 
the incidence of crime, to increase the ef
fectiveness, fairness, and coordination 
of law enforcement and criminal justice 
systems at all levels of government, and 
for other purposes. 

The PRESIDING OFFICER. Is there 
objection to the present consideration 
of the bill? 

There being no objection, the Senate 
proceeded to consider the bill. 

Mr. MANSFIELD. Mr. President, I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. TYDINGS. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. TYDINGS. Mr. President--
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The PRESIDING OFFICER. How 
much time does the Senator from Mary
land yield himself? 

Mr. TYDINGS. Mr. President, I yield 
myself 1 hour. 

I rise to speak against title II of Sen
ate 917 as is presently retained in that 
measure as a result of a tie vote of 8 to 8 
of the Senate Judiciary Committee. In 
other words, half of the members of the 
committee voted against the inclusion 
of that title in the bill. I was one of those 
eight who voted against that title in the 
committee. 

Mr. President, title II is a legislative 
proposal which is not, in my judgment, 
a law enforcement proposal. In fact, it 
threatens to undermine the basic con
stitutional system under which this coun
try has grown up and operated for almost 
two centuries. 

Title II contains several separate pro
visions. Considered separately, each of 
these provisions is, I believe, subject to 
the gravest constitutional doubts. Con
sidered together, the provisions of title 
II rank among the most serious and ex
tensive assaults against the Supreme 
Court and the independence of the Fed
eral judiciary in the history of our 
Nation. 

Briefly stated, the provisions of title II 
would overrule, by legislative act rather 
than constitutional amendment, the Su
preme Court's decision in the Miranda 
case, and in the Mallory case, and in the 
Wade case. The effect would be to per
mit Federal criminal suspects to be ques
tioned indefinitely before they are pre
sented to a committing magistrate, and 
leave each State free to adopt any rule it 
might consider desirable, with regard to 
the safeguards necessary to protect the 
fundamental rights of an accused to re
main silent under the historic fifth 
amendment. 

It would overrule the Supreme Court's 
decision in the Wade case by leaving the 
States free to admit eye witness testi
mony, regardless of whether it was se
cured by even the most unfair procedural 
conduct. 

Title II would suspend the writ of 
habeas corpus, that great writ, for those 
State prisoners for whom there is no 
other effective means to vindicate their 
rights under the Constitution of the 
United States. 

Proponents of title II urge that it 
should be enacted to assist in the battle 
against crime. I challenge that assertion, 
Mr. President. 

Title II is not a law enforcement meas
ure. If title II were enacted, the chaos 
which would surround law enforcement 
procedure would be devastating. Law en
forcement in this country would be in a 
state of confusion for at least 3 or 4 
years, until another case reached the Su
preme Court. During that time the con-
stitutionality of the title II provision 
would be tested in court. Ultimately, vast 
numbers of arrests which may have been 
made in reliance on title II would be in
validated by the Court. At that point re
trials would, in many cases, be impossible. 
Witnesses would have died. Memories 
would have faded. Convicted criminals 
could be released. This would be a tragic 
situation. 

The enactment of title II will not gen
erate, in my judgment, respect for the 
law, because many of the provisions in 
title II, if not all, are little more than 
an attempt to amend the Constitution of 
the United States by statutory enactment 
rather than constitutional amendment. 

This act, in and of itself, is not 
legal. Moreover, the abolition of the Su
preme Court's decision to review the 
voluntariness of confessions in State 
court proceedings can only generate 
many, many different definitions of the 
term "voluntary." Nonuniformity in the 
application of fundamental Federal 
rights can only generate cynicism toward 
that belief which has been the bulwark 
of our liberty, the rule of law. 

Finally, the repeal of the habeas cor
pus jurisdiction is, in effect, eliminating 
the only remedy available to many per
sons illegallY incarcerated. 

Federal habeas corpus is available to 
State prisoners only when there is no 
re;medy in the State courts--

Mr. ERVIN. Mr. President, will the 
Senator yield for a question? 

Mr. TYDINGS. I think I will deliver 
my speech, Mr. President, and then I 
shall be happy to engage in debate. 

The PRESIDING OFFICER. The Sen
ator from Maryland. 

Mr. TYDINGS. Federal habeas corpus 
is available to State prisoners only when 
there is no remedy in the State courts 
or such remedy as does exist is clearly 
defective. 

Can one seriously def end the propo
sition that there can be a right without 
a remedy to enforce the right? This is 
the argument which proponents must 
make to overcome what clearly is their 
intent, an unconstitutional suspension of 
habeas corpus, a great writ, a writ which 
was bought with the blood of our fore
fathers here and overseas. 

Title II should not be a partisan issue. 
It should not divide Democrats and Re
publicans. There is not a liberal or con
servative position on this issue. 

Thirty years ago, in this Chamber, a 
similar assault was made on the inde
pendence and the power of the Federal 
judiciary by a powerful President of the 
United States, Franklin D. Roosevelt. 
The distinguished Senator from Geor
gia, Walter George; my father, the Sen
ator from Maryland, Millard Tydings; 
the senior Senator from Virgini1a, Mr. 
Harry Byrd; and others fought the Pres
ident of the United States and his legis..: 
lative effort to attack the judiciary al
most 30 years ago. That assault was the 
infamous Court-packing plan. A few 
Senators who stood firm to defeat the 
attempt to destroy our constitutional 
checks and balances and weaken the 
Federal judiciary are still in this 
Chamber. 

The circumstances surrounding that 
attempt were that the administration of 
President Roosevelt, and some of his 
leaders in the Congress, were not happy 
with a number of decisions rendered by 
the Supreme Court under the decisions 
of Charles Evans Hughes. They were de
cisions which upset certain progressive 
administrative proposals made in the 
1930's. Among them was the NRA, AAA, 
and other acts. The President of the 
United States and his leadership in the 

Congress sought to change the Supreme 
Court of the United States by adding a 
number of new members so that the 
President would have a majority, in a 
sense, and thus remove the delicate bal
ance which the judiciary then held over 
actions of the legislative and executive 
branches. 

Many people labeled the victory when 
the Court-packing plan was defeated a 
"conservative victory." It was not that. It 
was a victory for the strength and the 
continued viability of our basic institu
tions of Government, and of the demo
cratic system as we know it, with our 
checks and balances. 

It is necessary to defeat title II, Mr. 
President, for the same reason that it 
was necessary to def eat the Court
packing plan. This is ·neither a "liberal" 
battle nor a "conservative" battle. The 
defeat of title II will be a victory for our 
Constitution, and a reaffirmation of our 
faith in the wisdom of our Founding 
Fathers. It will be a victory for govern
ment of law and reason, and not of emo
tion and the passion of the time. 

Basically, there are two different ap
proaches embodied in title II. The first 
is a frontal substantive assault on Su
preme Court decisions regarding con
stitutional rights and police interroga
tions in lineups. The second is a "side
door" jurisdictional attack on the same 
decisions, and on the great writ of 
habeas corpus. Each of these attacks is 
equally unwise and equally invalid under 
our Constitution. 

On May 3 of this year, in this Cham
ber, I discussed at some length the his
tory of the right against self-incrimi
nation in Anglo-American law. The right 
against self-incrimination, under our 
Constitution and the Anglo-American 
law, did not come easily. It was pur
chased with the blood and the anguish of 
our ancesters. On May 3, I related how 
the infamous Star Chamber under the 
Stuarts and other kings of the British 
Isles used secret interrogation and the 
methods of torture to extract self
incrimina ting statements from prisoners. 
I related how the House of Commons and 
Cromwell's Army fought for and estab
lished the principle that no man should 
be compelled to testify against himself. 
I related how the roots of the privilege 
against self-incrimination go even 
deeper, even to Biblical times. The Gospel 
according to St. John relates than when, 
following the Last Supper and following 
the accusation, Christ was confronted by 
Pontius Pilate, and Pilate attempted to 
have Christ incriminate Himself, Christ 
responded, according to the Scriptures: 

Why ask ye me? Go to them that heard me. 

This historic principle against self
incrimination was sparked by the fright
ful tortures and deprivations used in the 
Spanish Inquisition during the time the 
New World was being developed. It was 
carried by the colonists into the New 
World, and when the American Republic 
was created and the Bill of Rights pro
claimed, this great idea was enshrined 
in the fifth amendment, that "no person 
shall be compelled, in any criminal case 
to be a witness against himself." 

This extensive history is the back
ground against which the Miranda case 
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was decided. There can be no doubt that 
it is the law of the land that a man 
should not unwillingly be convicted out 
of his own mouth. The Supreme Court, 
for years, tried to protect this ancient 
and sacred right of our Anglo-American 
jurisprudence by the rule that conf es
sions must be voluntary. Their experi
ence with the so-called voluntariness 
tests was totally unsatisfactory. When 
an accused is taken into custody and 
held incommunicado for a long period 
of time, without the benefit of counsel 
and without the benefit of contact with 
his family and friends, it is virtually im
possible for him to establish whether or 
not any statement was voluntary, wheth
er or not there was abuse in the extrac
tion of the confession, and whether or 
not he was fully advised of his consti
tutional rights. 

The rules of procedure set down in 
Miranda were designed to meet this need. 
Exclusion of the confession was the only 
remedy available to the Court. The 
Miranda case requires: The defendant 
must be advised that he has a right to 
remain silent and that anything he says 
may be used against him; the defendant 
must be advised that he has the right to 
consult with a lawYer and to have the 
lawYer present during his interrogation; 
the defendant must be advised that if he 
cannot afford a lawyer, a lawYer will be 
appointed for him. 

No one can seriously suggest that any 
thing less than these procedural require
ments is adequate to protect what I pre
sume we all acknowledge to be the long
standing constitutional rights of the ac
cused. On the basis of the experience of 
the Supreme Court with a much more 
flexible "voluntary standard," applied as 
each State court sees fit, no reasonable 
man can seriously suggest that the repeal 
of the Supreme Court's jurisdiction to re
view the admissibility of a confession in 
State court proceedings is anything less 
than an open invitation for the State 
courts to ignore the Miranda safeguards. 

With regard to Federal proceedings, 
there is a similar attempt to repeal 
Miranda and Mallory. The provisions of 
section 3501 of title II are an attempt to 
destroy the important safeguards erected 
in those decisions. By making voluntari
ness the sole test, title II can only lead to 
chaos and confusion and place a huge 
additional burden on the Supreme Court. 

The greatest sin of these provisions is 
that they are worthless to protect the 
rights of the accused. They are a cruel 
hoax aimed at creating the illusion of a 
constitutional right. At best, they provide 
substance to that right only in the un
usual case when a policeman present 
during the interrogation of the accused 
decides to testify against his fellow of
ficers. Without the presence of an at
torney or other friend, the accused has 
no opportunity to rebut exculpatory 
police testimony. 

However, of far more importance to us 
today, as we work on S. 917, the Safe 
Streets Act, is the fact that title II is a 
great disservice to the police and to law 
enforcement efforts, because of the un
certainty as to what each police officer 
must do, and what he may not do, when 
he makes an arrest. 

The legality of the conduct of an in
dividual law omcer will depend on what 
some unknown judge and jury may even
tually decide and upon what State he 
happens to be in at the time the arrest 
is made. 

Finally, the failure to provide clea'r 
and easy to follow procedures for proper 
police conduct will multiply the oppor
tunities for unfounded charges of illegal 
police conduct and police brutality. 

The Supreme Court made it quite clear 
in its Miranda opinion that its holding 
was firmly grounded in the Constitution. 
In both the briefs and oral argument, the 
Court was expressly requested to with
hold decision until legislative bodies 
acted upon the issue. The Court replied 
to the arguments presented in briefs and 
orally. 

Congress and the States are free to de
velop their own safeguards for the privilege, 
so long as they are fully as effective as those 
described [in the Oourt's holding] in inform
ing accused persons of their right of silence 
and in affording a continuous opportunity to 
exercise it. In any event, however, the issues 
presented are of constitutional dimensions 
and must be determined by the courts. The 
admissibility of a statement in the face of a 
claim that U was obtained in violation of the 
defendant's constitutional rights is an issue 
the resolution of which has long since been 
undertaken by this Court .... Judicial solu
tions to problems of constitutional dimen
sion have evolved decade by decade. As courts 
have been presented with the need to enforce 
constitutional rights, they have found means 
of doing so. That was our responsibility when 
Escobedo was before us and it is our respon
sibility today. Where rights secured by the 
Constitution are involved, there can be no 
rule making or legislation which would 
abrogate them. (Emphasis added.) 384 U.S., 
at 490-491. 

Mr. President, I submit that the legis
lation pending before us in title II is an 
attempt to do by statute that which 
clearly can only be done by constitu
tional amendment, and to throw the law 
enforcement ofiicers of this country into 
turmoil and uncertainty as to whether 
they can proceed without reference to the 
safeguards for individuals in Miranda 
would do them a great disservice. 

If we seek to amend the Constitution, 
let us amend it; but let us not try to 
amend the Constitution by an illegal act 
of Congress which clearly, when it 
reaches the Supreme Court, will be over
ruled. 

The Court's invitation in Miranda for 
legislatures to adopt "other fully effec
tive means" to protect suspects in the 
free exercise of their constitutional 
rights cannot be used as a justification 
for the provisions now found in title. II. 
As just stated, the provisions of title II 
dilute so substantially the safeguards for 
these rights as to constitute an abridge
ment of the right. The means provided 
in title II are manifestly less effective 
than the safeguards prescribed in 
Miranda. 

I reiterate again the language of that 
decision: 

Where rights secured by the Constitution 
are involved, there can be no rule making 
or legislation which would abrogate them. 
MIRANDA AND MALLORY IMPOSE NO UNDUE BUR-

DEN ON EFFECTIVE LAW ENFORCEMENT 

Certainly all men would agree that a 
good many more people would be con-

victed of crimes if, every time a crime 
was committed the sole function of the 
police was to go upon the street grab 
the first man who came along and tor
ture him until he confessed. But convic
tions alone are not what we seek, we seek 
only to convict the guilty. Long ago, our 
Founding Fathers enshrined in the Bill of 
Rights the ancient maxim, Nemo tene
tur seipsum accusare. In the words of the 
fifth amendment, no person "shall be 
compelled in any criminal case to be a 
witness against himself." This principle 
lies at the very heart of the Anglo-Amer
ican accusatory system of criminal jus
tice. It represents the belief that the 
state must produce evidence against an 
individual by its own independent labors, 
rather than by the cruel, though simple, 
expedient of compelling it from his own 
mouth. As Sir James Fitzjames Stephen 
commented almost a century ago: 

There is a great deal of laziness in it. It is 
far pleasanter to sit comfortably in the shade 
rubbing red pepper in the poor devil's eyes 
than to go about in the sun hunting up evi
dence. 

Forty years ago, Justice Brandeis 
forcefully answered the recurrent argu
ment that the needs of law enforcement 
outweigh the rights of the individual. In 
Olmstead against United States he said: 

Decency, security and liberty alike demand 
that government officials shall be subjected 
to the same rules of conduct that are com
mands to the citizen. In a government of 
laws, existence of the government will be 
imperiled if it fails to observe the law 
scrupulously. Our Government is the potent, 
the omnipresent teacher. For good or for ill, 
it teaches the whole people by its example. 
Crime is contagious. If the Government be
comes a lawbreaker, it breeds contempt for 
law; it invites every man to become a law 
unto himself; it invites anarchy. To declare 
that in the administration of the criminal 
law the end justifies the means-

That, in my judgment, is what title II 
seeks to do. I continue to read: ' 
... would bring terrible retribution. Against 
that pernicious doctrine this Court should 
resolutely set its face. 277 U.S. 438, 485 
(1928) (dissenting opinion). 

That the protections provided by the 
Miranda case will not hamper law en
forcement is amply demonstrated by the 
fact that these protections are already 
made available to criminal suspects by 
the Federal Bureau of Investigation. 
Over the years the FBI has compiled an 
exemplary record of effective law en
forcement while advising any suspect or 
arrested person, at the outset of an in
terview, that he is not required to make 
a statement, that any statement may be 
used against him in court, that he may 
secure the services of an attorney of his 
choice and, more recently, that he has 
a right to free counsel if he is unable to 
pay. In 1952, J. Edgar Hoover, Director 
of the FBI, stated: 

Law enforcement, however, in defeating 
the criminal must maintain inviolate the 
historic riberties of the individual. To turn 
back the criminal, Y!'lt, by so doing, destroy 
the dignity of the individual would be a 
hollow victory. 

We can have the Constitution, the best 
laws in the land, and the most honest re
views by courts-but unless the law enforce
ment profession is steeped in the democratic 
tradition, maintains the highest ethics, and 
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makes its work a career of honor, civil lib
erties will continually-and without end
be violated .... The best protection of oivil 
liberties is an alert, intelligent and honest 
law enforcement agency. There can be no 
al tern.a ti ve. · 

Mr. Hoover continued: 
Special Agents are taught that any sus

pect or arrested person, at the outset of an 
interview, must be advised that he is not 
required to make a statement and that any 
statement given can be used against him in 
court. Moreover, the individual must be in
formed that, if he desires, he may obtain 
the services of an attorney of his own choice. 

Mr. President, these are practices of 
the Federal Bureau of Investigation, the 
most effective and the most efficient law 
enforcement institution this country has 
ever seen. They are practices which have 
been in effect, by Mr. Hoover's own 
words, since 1952. 

My experience as a U.S. district at
torney leads me to state, without fear 
of contradiction, that the efforts of the 
FBI were always effective, that in my 
district they always subscribed to the 
language and the philosophy set forth 
by Mr. Hoover in 1952, and that their 
rate of effective law enforcement is 
second to none. 

Similar to FBI practices are those of 
the Armed Forces. The Uniform Code of 
Military Justice has long provided that 
no suspect may be interrogated without 
first being warned of his right of silence 
and that any statement may be used 
against him. Denial of the right to con
sult counsel during interrogation has 
also been prohibited by military tri
bunals. Surely, the rights we make avail
able to our Armed Forces should be 
equally available to all our citizens. 
FRUSTRATION OF THE POLICE UNDER TITLE ll 

Mr. President, I believe that the pro
visions of title II will cause years of de
lay, uncertainty, and frustration for our 
police. 

The provisions of title II on the ad
missibility of confessions and eyewitness 
testimony are likely to spawn great con
fusion among law-enforcement officers. 
Whereas Miranda formulated a consti
tutional rule specifying with considera
ble precision what the police must do in 
order to insure the admissibility of a 
defendant's statement, title II seeks to 
dismantle the rules and to require the 
police and the courts to start all over 
again, and would permit each State of 
the 50 States to adopt its own rules with 
regard to voluntariness. 

By making voluntariness the issue, but 
specifying no prerequisites, title II leaves 
each court to develop its own case-by
case definition of what constitutes a 
voluntary statement. 

The potential for years of uncertainty 
under title II is enormous. First, the 
police, prosecutors, and courts in each 
jurisdiction must try to reach agreement, 
through discussion and litigation, on 
whether they will follow Miranda, Mal
lory, and the Constitution, or the new 
provisions of title II. Second, even if they 
choose to follow title II, a new standard 
of voluntariness· must be' evolved. In each 
jurisdiction, and in each case, the police 
must in the first instance address such 
questions as: "Shall we bring the ac
cused promptly before a magistrate, or 

shall we continue the interrogation?" 
"How long may we continue?" "How 
much should we tell a suspect about the 
charge we are considering?" "Should we 
warn him of his right to remain silent?" 
"Should we tell him of the consequences 
of any statement?" "Should we tell him 
of his right to counsel?" "Should we 
honor his request if he asks for coun
sel?" "Should we delay questioning un
til counsel arrives?" "Will answers we 
get without one or more of the above 
warnings be worth anything in court? or 
an appeal? or after some future test of 
title II's constitutionality?" 

Title II would confront law-enforce
ment officers with a Pandora's box of 
confusion and uncertainty which could 
only hinder their effective law-enforce
ment work. If we wish to change the 
Miranda or Mallory decisions, let us do 
it in a legal and proper manner, and let 
us amend the Constitution of the Unit
ed States and the Bill of Rights. But let 
us not throw into the already difficult 
area of law enforcement all sorts of im
possible questions on constitutional areas 
and uncertainty, with the possibility that 
the entire act may be upset or will be up
set in a later court review. 

Each prosecutor must ask similar 
questions before proceeding-amidst 
what will likely be an already crowded 
criminal calendar-with a prosecution 
based on prearraignment questioning, or 
to introduce a statement by the defend
ant which may undermine any convic
tion he obtains. 

Each trial judge must decide anew
balancing title II, Mallory, Miranda, and 
his conscience--whether to admit or deny 
evidence, or to acquit or convict a per
son prosecuted with questionable evi
dence. 

Each appellate court, perhaps without 
the benefit of Supreme Court resolution 
of such issues, must struggle anew with 
questions now nearly settled prior to the 
introduction of title II by the Committee 
on the Judiciary. 

Despite the extravagant charges of the 
proponents of title II, the new test of 
voluntariness which · title II offers runs 
deeply contrary to the recommendations 
of the National Crime Commission. That 
body urged that legislatures make rules 
to clarify the law for the police. It pre
dicted that the courts would withdraw 
from police rulemaking if 13pecific, sen
sible, and fair rules were forthcoming 
from the administrative and legislative 
process. Title II does not proceed in this 
path. It completely abandons the present 
clearcut rules. Instead, it substitutes 'the 
vague standard of voluntariness, sus
ceptible to different interpretation in 
each of the 50 States. Our police and 
courts will be obliged to spend years of 
searching for new principles to clarify 
the rights and duties of the police in 
the solution of crime. What our police 
really need is certainty in the techniques 
they follow-certainty that if carefully 
stated rules are followed, confessions will 
be admissable in evidence. We cannot 
require our law-enforcement officers to 
guess, at their peril, the dividing line 
between a confession ' that is voluntary 
and a confession that is involuntary. 
They would far prefer to operate under 
strict but clear rules than under rules 

like title II that portend dangers and 
pitfalls at every step of the way. 

I submit that it is literally impos
sible to tum the clock back to the pre
Miranda days. We may disagree about 
particular aspects of the revolution in 
criminal procedure that has been accom
plished in the past four decades. The 
Miranda decision was but the culmina
tion of a long process of evolution of 
basic rights under the Constitution. Even 
if the Miranda decision itself is over
turned, its impact on courts, counsel, and 
defendants cannot be dispelled. Today, 
lawyers know that confessions may be 
challenged on many grounds, including 
the crucial factors emphasized by the 
Supreme Court in Miranda. Title II still 
requires such factors to be taken into 
account in determining the voluntari
ness of a confession. Defense lawYers will 
rely on the absence of such factors to 
challenge at every stage of the legal pro
ceedings the use in evidence of conf es
sions obtained in the absence of such 
factors. Title II thus leaves the police 
with almost all of the criteria of 
Miranda, but none of its certainty. The 
result can only be disaster and frustra
tion for law enforcement. 

In a very real sense, therefore," I be
lieve that Congress in title II is abdicat
ing its responsibility to provide strong 
and clear guidance for law enforcement. 
EYEWITNESS TESTIMONY--THE REPEAL OF WADE 

For the same reasons enumerated in 
my earlier discussion of confessions, the 
provisions of title II overruling United 
States against Wade and its progeny is 
unconstitutional. Section 3503 is in di
rect confiiet with the decisions in United 
States against Wade, Gilbert against 
California, and Stovall against Denno. 
In Wade and Gilbert, the Supreme Court 
held that a pretrial lineup at which a 
defendant is exhibited to an identifying 
witness is a critical stage of a criminal 
prosecution and the accused must be ac
corded due process of law; to insure this 
result he is entitled to the presence and 
assistance of counsel. The presence of 
counsel during lineups was found to be 
a safeguard necessary to insure that the 
accused was accorded due process of law 
as required by the fifth and 14th amend
ments to the U.S. Constitution. 

In Stovall, the Court held that, even 
though the Wade decision was not to 
be applied retroactively, lineups in pend
ing cases must meet due process require
ments. Decisions like Stovall indicate, 
contrary to the suggestions of the pro
ponents of title II, the Supreme Court 
is in fact highly sensitive to the problems 
and needs of law enforcement. 

Title II, by providing that eyewitness 
testimony shall be admissible regardless 
of the underlying circumstances if en
acted will put the U.S. Senate on record 
for the proposition that the criminally 
accused are not entitled to due process 
of law during a lineup. ·Let me examine, 
very briefi.r, the gravity of this position. 

In the Wade decision itself, the Su
preme Court discussed at length the 
grave potential for prejudice and miscar
riage· of justice inherent in lineup pro
cedures. Eyewitnesses to crimes are no
toriously subject to mistaken identifica
tions. Frequently, their opportunity for 
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observation at the time of the crime was 
insubstantial. 

We all know instances where identifi
cations were made by so-called eyewit
nesses of a criminal suspect at the time 
of a crime which were completely dif
ferent from the identification and de
scription when the criminal was appre
hended. 

At the lineup, individual eyewitnesses 
are highly susceptible to suggestion, 
whether intentional or not, based on the 
manner in which the prosecutors or po
lice present the suspect for identification. 
Where the victim himself is the witness, 
the hazard to objective identification is 
even further increased, because of the 
turbulent and possibly vengeful emo
tional attitude of the witness. 

One expert authority quoted by the 
Supreme Court has given graphic ex
amples of cases in which grossly unfair 
lineups were conducted, and on the basis 
of which lineups positive identifications 
by "eyewitnesses" were made: 

In a Canadian case . . . the defendant 
had been picked out of a line-up of six 
men, of which he was the only Oriental. 
In other cases, a blackhaired suspect was 
placed in a group of light-haired persons, 
tall suspects have been made to stand with 
short non-suspects, and in a case where the 
perpetrator of a crime was known to be a 
youth, a suspect under twenty was placed 
in a line-up with five other persons, all of 
whom were over forty. 

Surely, the Senate does not want to 
go on record as condoning this type of 
illegal lineup and yet that is what we 
would do in title II. 

Once an eyewitness has picked a sus
pect from a lineup, the witness easily be
comes totally committed to the identi
fication and at trial is frequently unable 
to distinguish between the supposed 
identification relating to the crime and 
the identification at the lineup. It is very 
unlikely that once having made an 
identificatioh in an unfair lineup he will 
go back on his word. He has a so-called 
vested interest, Mr. President. The Su
preme Court did not believe that civilized 
men nor a civilized nation could condone 
such unfair tactics by its officials. Ac
cordingly, to provide a modicum of pro
tection for the accused during this stage 
of the criminal proceeding, it required 
that the accused have the assistance of 
counsel. 

There is no basis for suggesting that 
Wade is likely to place an undue burden 
on effective law enforcement. The Court 
suggested a variety of procedures which 
could conveniently be used by law-en
forcement officers to assure fair and im
partial lineups. It also suggested appro
priate alternative procedures that could 
be used in circumstances where the pres
ence of the suspect's counsel at a lineup 
was likely to cause prejudicial delay or 
obstruction of police proceedings. 

In other words, the Supreme Court did 
not say the defendant had to have his 
own counsel present at the lineup if the 
delay would be prejudicial to police in
vestigation. They did say he had a right 
to counsel at this stage of the proce
dure--an attorpey, legal aide, or some 
other disinterested attorney-so that the 
accused would be afforded protection 

against illegal and improper frameups at 
this vital stage of investigation. 

The Wade opinion offered workable 
guidelines for achieving a reasonable ac
commodation between the needs of law 
enforcement and the · constitutional 
rights of the accus'ed. So far as I am 
aware, no study has yet been made of the 
impact of Wade on law enforcement. 
Certainly there is no empirical evidence 
that the Wade decision has hampered 
law enforcement. Again I wish to empha
size the view that before the Senate 
tosses aside the fundamental rights of 
the accused, it must act on some rational 
basis. A general dissatisfaction with the 
Supreme Court is no basis for striking 
out blindly. In these circumstances, I 
submit, the repeal of Wade by aot of 
Congress· would not only be unconstitu
tional, but unwise and highly premature. 

ABOLITION OF SUPREME COURT APPELLATE 

JURISDICTION 

Another provision of title II attempts 
to achieve the same result--to overrule 
Miranda, Mallory, and Wade--but by 
a means which, I believe, is even more 
threatening to our fundamental scheme 
of government. This provision would 
deny the Supreme Court any jurisdic
tion to review State criminal cases in 
which confessions or eyewitness testi
mony had been admitted in evidence. In 
a single stroke, this provision would over
turn 150 years of our constitutional his
tory-from the great decision of the Mar
shall Court in Martin against Hunter's 
Lessee, and even earlier-and would 
abolish the historic role of the Supreme 
Court as ultimate guardian of the su
preme law of the land. 

This abolition of jurisdiction is, I be
lieve patently unconstitutional. The con
trolling language of the Constitution on 
this question is article III, section 2, 
which reads, in pertinent part: 

The judicial Power (of the United States) 
shall extend to all cases, in Law av.d Equity 
arising under this Constitution, the laws of 
the United States, and Treaties made, or 
which shall be made, under their Authority. 

Then other classes of cases, such as 
those affecting Ambassadors, admiralty 
and maritime cases, and so forth, are 
enumerated. And the section continues: 

In all cases affecting Ambassadors, other 
Public Ministers and Consuls, and those in 
which a State shall be Party, the Supreme 
Court shall have original Jurisdiction. In all 
the other cases before mentioned, the Su
preme Court shall have appellate Jurisdic
tion, both as to Law and Fact, with such 
Exceptions and under such Regulations as 
the Congress shall make. 

The proponents of title II argue that 
this last-quoted language gives the Con
gress authority to deprive the Supreme 
Court of jurisdiction over State cases ad
mitting confessions and eyewitness testi
mony; that this is simply an exception to 
and regulation of the Supreme Court's 
appellate jurisdiction which Congress is 
authorized to make. I submit that this 
argument is totally incorrect. 

By depriving the Supreme Court of ap
pellate jurisdiction of these State cases
and, in addition, by removing any post
conviction review of State criminal cases 
in any Federal court through the writ 
of habeas corpuS-title II :flies directly 

in the face of the first sentence of article 
III, section 2-that "the judicfal power" 
of the United States "shall extend"-and 
I emphasize the word "shall"-"to all 
cases"-and I emphasize the word 
"all"-"arising under this Constitution." 
If title II is adopted, this clear language 
of the Constitution woUld be violated; 
the judicial power of the United States 
would not extend to all cases arising un
der the Constitution. 

My reading of this constitutional pro
vision is not novel. In fact, this inter
pretation of the Constitution has been 
established doctrine since at least 1816, 
when the great case of Martin against 
Hunter's Lessee was decided. 

In that case, Mr. Justice Story in the 
opinion for the Court, stated: 

If some of these cases arising under the 
Constitution, laws and treaties of the United 
States might be entertained by state tri
bunals, and no [Federal) appellate jurisdic
tion as to them should exist, then the appel
late power would not extend to all, but to 
some, cases. If state tribunals might exer
cise concurrent jurisdiction over all or some 
of the other classes of cases in the constitu
tion, without control, then the appellate 
jurisdiction of the United States might, as to 
such cases, have no real existence, contrary 
to the manifest intent of the constitution. 
(14 U.S. at 339) 

I believe that this statement by Mr. 
Justice Story, speaking for the Supreme 
Court in 1816, conclusively established 
the unconstitutionality of the provisions 
of title II which would deny individuals 
any Federal review of claims that conf es
sions or eyewitnesses were admitted in 
violation of the Constitution of the 
United States. 

The reasons underlying the Court's 
decision in Martin against Hunter's 
Lessees-that Federal review necessarily 
exists over State court decisions on Fed
eral questions-is rooted in the essential 
framework of our institutions of govern
ment. As Justice Story indicates, in his 
opinion: 

The constitution has presumed ... that 
state attachments, state prejudices, state 
jealousies, and state interests, might some
times obstruct, or control, or be supposed to 
obstruct or control, the regular administra
tion of justice. ( 14 U.S. at 345) 

As we have seen in the cases I dis
cussed earlier, where shocking coercion 
of confessions by State law enforcement 
officials was overlooked by State courts, 
and constitutional rights against coer
cion were only upheld by Supreme Court · 
review-this constitutional principle 
noted by Justice Story is justified by his
torical experience. 

I might add that the cases of con
fession which have been reviewed and 
reversed by the Supreme Court were 
always cases where the highest court of 
the State had upheld that confession and 
always on the ground that it was volun
tary, that the defendant was a "self
confessed" murderer or a "self-con
fessed" rapist or "self-confessed." That 
word "self-confessed" was used by the 
Spanish perpetrators of ·the Inquisition 
when they tortured Protestant prisoners 
and Protestant seamen. The "self-con
fessed" is the same justification rationale 
used by the Stuart and Plantagenet 
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Kings after they had tortured their po
litical prisoners. 

"Self-confessed guilty" is the same 
term used by the Communists when, one 
by one, they exterminated all who op
posed them. 

"Self-confessed accused" and "self
confessed guilty" are always the terms 
used by a power and authority which 
wishes to justify its own actions. 

Let me tell the Senate the facts on 
some of these cases where self-confessed 
defendants' testimony and statements 
were upheld by the highest court of the 
State until review by the Federal court 
gave them the constitutional protection 
that they were all afforded or should 
have been afforded. 

In Brown against Mississippi, 1935, 
three ignorant Negroes were beaten with 
leather straps, one was hung from a tree 
by his neck and whipped, let down and 
then hung again, all three were threat
ened with mob vengeance, and finally 
confessions were extracted. The State 
supreme court ruled that those C<?n
fessions were all voluntary. They were 
"self-confessed," just as the Protestants 
who were tortured in the Spanish In
quisition were self-confessed; just as the 
political prisoners of the Tudor Kings 
were all self-confessed. 

The PRESIDING OFFICER. The time 
yielded by the Senator from Maryland 
to himself has expired. 

Mr. TYDINGS. Mr. President, I yield 
myself an additional half hour. 

The PRESIDING OFFICER. The Sen
ator from Maryland is recognized. 

Mr. TYDINGS. Let me recall the facts 
in that case. The supreme court of the 
State ruled that those confessions were 
voluntary, that the accused were self
confessed guilty, and that the defend
ant's right to the due process law of the 
United States under the Constitution had 
not been violated. But because the judi
cial power of the United States extended 
to all cases, and extends to all cases 
arising under the Constitution, article 
III, section 2, the defendants were able 
to appeal to the Supreme Court of the 
United States. The three individuals who 
had been beaten and tortured said their 
rights under the 14th amendment of the 
Constitution had been violated. 

The Supreme Court took the case and 
reversed the shocking and brutally ob
tained confession of the so-called self
confessed guilty. 

Title II of the bill purports to deprive 
the Supreme Court of this review au
thority. It would leave Brown and his co
defendants to the tender mercy of the 
high court of his State. 

Can anyone deny that Federal review 
of the State court decision in Ward 
against Texas was unnecessary? In that 
case, a self-confessed guilty man, the de
fendant, was taken alone by the local 
sheriff from one town to another, over 
100 miles from the town where he lived, 
and was whipped and beaten by the 
sheriff. Burning cigarettes were snubbed 
out on his bare skin. Finally a confession 
was extracted. 

The high court of the State ruled that 
that was a voluntary confession and was 
admissible in evidence. However, under 
article III, section 2, if a man has a con
stitutional right which is deprived, he has 

recourse to the Supreme Court of the 
United States. Ward against Texas went 
to the Supreme Court, and, of course, the 
Supreme Court reversed. 

Mr. President, in my earliest speech I 
set forth at length a great many similar 
cases, but I shall not do so again. The 
reason for these constitutional provi
sions is not to provide meaningless pro
cedural formalities. These protections are 
needed to guard against the real possi
bility of abuse. 

In 1961, the Commission on Civil 
Rights found much evidence to indicate 
that some policemen still resort to physi
cal force to obtain confessions. As the 
Supreme Court observed in the Miranda 
case, in a series of cases decided long 
after the infamous Wickersham report 
of the 1930's, there were some law-en
forcement officers who restored to physi
cal brutality, physical beating, hanging, 
whipping, and holding prisoners incom
municado for sustained and protracted 
questioning, in order to exact confessions. 

A 1965 New York State case cited by 
the court tells that in Kings County, 
N.Y., the police brutally beat, kicked and 
placed lighted cigarette butts on the back 
of a potential witness to secure state
ments incriminating a third party. A 
1958 seventh circuit case tells of the de
fendant suffering from broken bones, and 
multiple injuries sufficiently serious to 
require 8 months' medical treatment 
after being manhandled by five police
men. A 1957 Maryland case tells of a po
lice doctor who told the accused, who 
was strapped to a chair completely nude, 
that he proposed to take hair and skin 
scraping from anything that looks like 
blood or sperm from various parts of his 
body. A 1945 Colorado case tells of a de
fendant held in custody over 2 months, 
deprived of food for 15 hours, forced to 
submit to lie detector tests whenever he 
wanted to go to the toilet. 

These are exceptions. I am hopeful 
that these shocking cases will become 
more and more infrequent. But procedur
al protections must exist to insure that 
brutality does not again rear its ugly 
head. 

In each of these cases the prosecution 
always argued, "here we have a self
confessed murderer, a self-confessed 
rapist. We have his statement right here. 
What more do you need?" That is the 
historic rationale used by the torturers 
in the Tower of London, and used by the 
Communist Party. 

Mr. President, I submit that our Con
stitution deserves to be upheld. 

Without our constitutional protections 
of the fifth and 14th amendments, the 
temptation to take shortcuts can become 
overpowering. We must never forget that 
the protection exists to protect the inpo
cent, not to aid the guilty. 

Justice Storey's words in Martin 
against Hunter's Lessee were not idle 
concerns. The history of this country 
clearly establis:Q,es that Federal review of 
constitutional claims is necessary to pro
tect essential liberties under the Con
stitution. 

Mr. President, I wish that the in
stances of misconduct and tortured con
fessions which have gone to the Supreme 

, Court could not take place today; that 
they were peculiarly 'past history; that 

they could not occur now. Mr. President, 
let me remind you of one case which oc
curred in New York City, in April of the 
year I was running for the U.S. Senate, 4 
years ago. 

At 7: 30 a.m. on April 24, 1964, George 
Whitmore, a slow-witted 19-year-old 
Negro drifter with no previous arrest 
record, was ushered into the back room 
of a Brooklyn police station. Within 22 
hours, he had confessed to an attempted 
rape and two murders-the double kill
ing of career girls Janice Wylie and 
Emily Hoffert, New York's most sensa
tional crime in recent years. 

There he was. They had the self
conf essed murderer-rapist by his own 
words-after 22 hours, of course, but 
there he was, a self-confessed murderer
rapist. 

Six weeks after Whitmore had con
fessed, the Supreme Court issued its de
cision in the case of Escobedo against 
Illinois. That ruling, which was the di
rect precursor of the Miranda decision, 
sent shock waves through the Nation's 
prosecutors and is one of the major Su
preme Court decisions that, like Mi
randa, the proponents of title n now 
seek to overrule. 

When the Escobedo decision was an
nounced, the prosecutors took to the 
press. From public platforms and in pri
vate interviews, they charged that the 
Court was "coddling the criminal ele
ment" and "swinging the pendulum too 

· far" in favor of defendants' rights as 
against the public's safety. 

In a long harangue directed at a re
porter, one of the top assistants of a 
great district attorney, Frank Hogan, ex
plained the connection between the Es
cobedo and the Whitmore cases. He was 
arguing that the Escobedo case should 
be overruled. Senators will recall that 
the Escobedo case was reversed when it 
was learned that during the interroga
tion of the accused, his attorney was in 
the stationhouse, that he had requested 
the right to talk to his attorney, and that 
that right was refused until after Esco
bedo signed a confession. 

The assistant district attorney, in ar
guing about the terrible thing about the 
Escobedo case-that is, depriving a de
fendant of the opportunity to see and 
talk to his lawYer-used the Whitmore 
case as an example. This is what he said: 

Let me give you the perfect example of 
the importance of confessions in law en
forcement. This, more than anything else, 
will prove how unrealistic and naive the 
Court is. 

Whitmore! The Whitmore case. Do you 
know that we had every top detective on 
the Wylie-Hoffert murders a.nd they couldn't 
find a clue. Not a clue! 

I tell you, if that kid hadn't confessed, we 
never would have caught the killer! 

In January of 1966, 6 months after 
this passionate statement by his top as
sistant, District Attorney Frank Hogan 
dropped the charges against Whitmore 
for the Wylie-Hoffert murders. Why? 
Because shortly after Whitmore's con
fessions, after 22 hours-Whitmore, this 
self-confessed rapist and murderer-an
other man, a drug addict named Richard 
Robles, was arrested for minor offenses, 
and he volunteered information about 
the Wylie-Hoffert murders, which dem-
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onstrated that he alone was the killer. 
Then it was learned that Whitmore was 
prompted in the details of the crime by 
the police officers who questioned him 
in isolation for 22 hours. 

If Whitmore's tragically false confes
sion could have been obtained in the of
fice of Frank Hogan, one of the great 
district attorneys in the Nation, it could 
have been obtained anywhere. Yet, title 
n preaches that George Whitmore and 
others like him must be sacrificed in the 
greater interest of the needs of law en
forcement. 

In the development of our liberty--

Wrote Justice Brandeis--
insistence upon procedural regularity has 
been a large factor. 

And this is especially true in the realm 
of criminal justice, where loss of liberty, 
or loss of life itself, may turn on the in
tegrity of the inquiry made into the 
charges pref erred against th-c accused. 
The accused's general bad character, or 
even his probable guilt, is not an accept
able excuse for the shoddy administra
tion of justice. As Judge Cuthbert Pound, 
of the New York Court of Appeals, once 
put it: 

The defendant may be the worst of men, 
but the rights of the best of men are secure 
only as the rights of the vilest and most ab
horrent are protected. 

The community that fails to insist on 
scrupulous observance of high standards 
by its police, by its prosecutors, and by 
its judges and juries, has surrendered 
responsibility for its own most awesome 
institutions. Such a community has lost 
track of the purposes that brought it 
into existence. 

Mr. President, if the 90th Congress can 
suspend the Constitution by an illegal 
act, and deprive the Supreme Court of 
the right of certiorari in habeas corpus 
cases involving fifth amendment confes
sions and fifth amendment due process 
of criminals, it can do the same--suspend 
the writ of habeas corpus---in first 
amendment cases involving the freedom 
of speech of Members of this very body. 

I submit, Mr. President, that the great 
writ of habeas corpus is the single most 
important political protection that one 
can have under our Anglo-American sys
tem of democracy, and that it was the 
one most important factor in the devel
opment of freedom of speech, the right 
of Parliament against the King, in the 
development of the Anglo-American 
system of democracy. 

Once we set this precedent for depriv
ing the protection of that great writ to 
one class of individuals, those who seek 
fifth amendment protection in the mat
ter of confessions and illegal lineups, 
then there is no reason why members of 
a legislature or Members of this body 
cannot be deprived of first amendment 
protection. 

I realize that emotions are aflame. I 
realize the tempers of the time. But the 
thought that this body could suspend 
the great writ of habeas corpus should 
be enough to make John Marshall turn 
over in his grave tonight. 

We cannot close our eyes to the fact 
that in interrogation and lineup prac
tices, State and local officials have in 
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the past-and may be expected in the 
future--to violate the constitutional 
rights of some of our citizens. We cannot 
escape the further fact that State courts 
have not in the past always been scrup
ulous in vindicating these Federal con
stitutional rights. And, as Justice Story 
said: 

The presumption rooted in our Constitu
tion is that State institutions-because of 
State attachments, State prejudices, State 
jealousies, and State interests, might some
times obstruct or control the regular ad
ministration of justice. 

Federal review of cases arising under 
the Constitution is thus essential-and 
the Constitution, in article Ill, section 2, 
assures this. But title II of this bill would 
ignore this overriding constitutional 
principle. 

This is not the only argument which 
supports Federal review of State court 
decisions where constitutional rights are 
at stake. In Martin against Hunter's 

. Lessee, Justice Story continued with an
other equally compelling argument: 

A motive of another kind, perfectly com
patible with the most sincere respect for 
state tribunals, might induce the grant of 
appellate power over their decisions. That 
motive is the importance, and even neces
sity of uniformity of decisions throughout 
the whole United States, upon all subjects 
within · the purview of the constitution. 
Judges of equal learning and integrity, in 
different states, might differently interpret 
the statute, or a treaty of the United States, 
or even the constitution itself: If there were 
no revising authority to control these jar
ring and discordant judgments, and har
monize them into uniformity, the laws, the 
treaties, and the constitution Of the United 
States would be different, in different states, 
and might, perhaps, never have precisely the 
same construction, obligation or efficiency, in 
any two states. The public mischiefs that 
would attend such a state of things would 
be truly deplorable; and it cannot be be
lieved, that they could have escaped the en
lightened convention which formed the 
constitution. What, indeed, might then have 
been only rrophecy, has now become fact; 
and the appellate jurisdiction must con
tinue to be the only adequate remedy for 
such evils. 

Mr. President, as I now quote Alex
ander Hamilton in Federalist No. 80, 
hear with me how true these words are 
today--even more so than they were in 
1816, when Justice Story handed down 
his decision, and even more so than in 
1787, 1788, and 1789, when the Constitu
tion was being ratified. 

Bear in mind how true those words 
are today as history has borne out the 
wisdom of our Founding Fathers. 

It is this great constitutional principle 
which title II throws to the wind, by 
abolishing any Federal review of claims 
that confessions or eyewitness evidence 
had been admitted as evidence in State 
cases in violation of the U.S. Constitu
tion. 

As Alexander Hamilton eloquently 
stated, in Federalist No. 80: 

The mere necessity of uniformity in the 
interpretation of the national laws decides 
the question. Thirteen independent courts 
of final jurisdiction over the same causes, 
arising upon the same laws, is a hydra in 
government, from which nothing but con
tradiction and confusion can proceed. 

It is this great constitutional provision 
that title II seeks to throw to the winds. 

It seeks to abolish any Federal review of 
claims in areas of fifth amendment con
fessions or eyesight evidence that has 
been admitted as evidence in State 
courts, even though it is in violation of 
the U.S. Constitution. 

Title II, however, carries Hamilton's 
example of a nightmare, namely, the 
13-headed hydra, into the 20th century. 
We now have a 50-headed hydra, which 
title II seeks to set up with each State 
court having final jurisdiction to inter
pret the Constitution in its State regard
ing confessions and· eyewitness evidence. 

Is the highest court of the State which 
decided Brown against Mississippi and 
held that confession was voluntary going 
to admit into evidence all confessions 
even though men are beaten and are 
hung by their hands or their heels for a 
period of 3 days? I hope not. However, 
the possibility is there. 

These arguments are, I believe, con
clusive that the provision of title II, 
withdrawing Supreme Court jurisdiction 
over confession and eyewitness cases, is 
unconstitutional and unwise. When we 
can withdraw jurisdiction over confes
sions in eyewitness cases, we can with
draw jurisdiction in any other area. 

The power to regulate and make ex
ceptions to the jurisdiction of Federal 
courts may and has been used for diverse 
legitimate purposes. Certainly, as was 
the framers' intent, it is important that 
the Federal judiciary be arranged so that 
it can conduct its business in an expedi
tious and efficient manner. This should 
be the primary purpose to which the 
power is put. For ex.ample, there should 
be a sufficient number of Federal district 
courts to handle the case load present in 
their respective areas. It has been found 
desirable to establish specialized Federal 
courts like the Tax Court or the Court of 
Claims to more efficiently handle discrete 
categories of cases. The Congress, by pro
viding the Supreme Court with discre
tionary jurisdiction over cases which 
arise through certiorari jurisdiction has 
made it possible for the Court to stay rel
atively current with its docket. These 
are all legitimate exercises of the power 
vested in Congress to "regulate and 
make" exceptions to the jurisdiction of 
Federal courts. But the power to "regu
late and make" exceptions to Federal 
court jurisdiction does not-and cannot, 
under article III, section 1-extend to 
abolishing all Federal jurisdiction over 
claims arising under the Constitution. 
Title II of this bill attempts to do this, 
and therefore is not a legitimate exercise 
of the "exception and regulation" power. 

Mr. President, the last time the U.S. 
Congress tried to do this was in the radi
cal, Republican-controlled Congress dur
ing the Reconstruction years when the 
House of Representatives had prepared 
a bill of impeachment for the President 
of the United States. The Senate was 
seated to try that impeachment. 

The legality of the Reconstruction leg
islation was pending before the Supreme 
Court of the United States, and the Con
gress under the whip of the radical Re
publican leaders at that time, through 
legislation, deprived the Supreme Court 
of the right to pass on the legality of the 
Reconstruction legislation because it was 
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felt that the Supreme Court would over
rule that legislation. 

That gave rise to the famous Mccardle 
case which went to the Supreme Court 
of the United States. 
THE M'CARDLE CASE: NO PRECEDENT FOR ADOP-

TION OF TITLE II 

Proponents of title II have argued that 
one clear precedent does exist to justify 
the extreme exercise in removing Fed
eral review from State confession and 
eyewitness cases; that precedent is, they 
assert, the Supreme Court decision in ex 
parte Mccardle, handed down immedi
ately following the Civil War. In that 
case, briefly stated, the Congress abol
ished the Supreme Court's appellate 
jurisdiction over habeas corpus cases 
while McCardle's habeas corpus appeal
challenging the constitutionality of the 
Reconstruction Act-was in. the Supreme 
Court. 

The act was passed. The Mccardle 
case went up on habeas corpus. 

The Court thereupon dismissed Mc
Cardle's appeal, ruling that Congress 
could validly withdraw ·its jurisdiction. 
But the crucial aspect of the Court's 
holding, which was made evident a few 
years after Mccardle in ex parte Yerger, 
was that the Court retained under the 
Judiciary Act of 1789 the power to issue 
an original writ of habeas corpus, and 
McCardle could obtain Federal court re
view of his claims under the U.S. Con
stitution by using this route. 

Mr. ERVIN. Mr. President, will the 
Senator yield? I would like to ask the 
Senator from Maryland to point out 
where the Supreme Court said anything 
like that. 

Mr. TYDINGS. I would be happy to do 
so for the RECORD, and I ask unanimous 
consent that the entire decisions in ex 
parte Yerger and in re Mccardle be 
printed in the RECORD at the conclusion 
of my remarks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

<See exhibit 1.) 
Mr. ERVIN. Mr. President, I have read 

the case. I did not see anything like that 
in it. 

Mr. TYDINGS. In title II, defendants 
would be deprived of any Federal court 
review of constitutional claims in con
fession and eyewitness identification 
cases; and Mccardle clearly does not au
thorize the extreme abolition of Federal 
review power. 

I submit that the Mccardle case does 
not support title II. 

Mr. ERVIN. Mr. President, I ask the 
Senator from Maryland if the Supreme 
Court of the United States did not hold 
twice that the Supreme Court had no 
jurisdiction to review the constitutional
ity of the Reconstruction Acts. 

Mr. TYDINGS. Mr. President, the 
Supreme Court, it is my understanding, 
did not review the Mccardle case. As it 
arose on habeas corpus, it did not review 
the prisoner McCardle's petition. It is 
my understanding of the case, however, 
and I will read it into the RECORD. 

Mr. ERVIN. I am not talking about-
Mr. TYDINGS. Mr. President, I wish 

the Senator would hear me out. He asked 
me a question. I wish he would let me 
finish it. 

It is my understanding that Mccardle 
still had the right of appeal, and the 
court still retained under the Judiciary 
Act of 1789 the power to issue an original 
writ of habeas corpus. 

Mr. ERVIN. Does the Senator from 
Maryland not know that prior to Mc
cardle, the Supreme Court held twice 
that it had no jurisdiction to consider 
the constitutionality of the Reconstruc
tion Acts, · notwithstanding the fact that 
this Reconstruction Act provided for the 
trial of civilians in military courts? 

Mr. TYDINGS. I am aware that the 
Court in the Mccardle case upheld Con
gress abolition of the writ of habeas 
corpus and, therefore, that in that speci
fic they left a loophole and that Mccar
dle still had available the use of the orig
inal writ of habeas corpus rmder the 1789 
statute. That is my understanding. 

The PRESIDENT OFFICER. The 
initial time of the Senator from Mary
land has expired. 

Mr. TYDINGS. I yield myself 15 addi
tional minutes. 

The PRESIDING OFFICER. The 
Senator from Maryland is recognized for 
15 additional minutes. 

Mr. TYDINGS. The essential reasons 
why the provisions of title II depriving 
the Supreme Court of jurisdiction over 
State cases must be rejected, Mr. Presi
dent, when taken with a point of ref er
ence of the Mccardle case, in that there 
is no loophole, no exit, in title II where 
the Supreme Court assumed jurisdiction 
in habeas corpus cases. 

Mr. ERVIN. Mr. President, will the 
Senator yield for a question? 

Mr. TYDINGS. I yield. 
Mr. ERVIN. I should like to ask the 

Senator from Maryland if he does not 
know that from the time of the creation 
of this Republic to the year 1867, the 
Supreme Court of the United States and 
no other-neither the Supreme Court of 
the United States nor any other Fed
eral court-had any jurisdiction to re
view on writ of habeas corpus the con
viction of any person in a State court. 

Mr. TYDINGS. Has the Senator asked 
his question? 

Mr. ERVIN. Yes. 
Mr. TYDINGS. I shall now answer: 
In 1867 Congress made the Federal 

writ of habeas corpus available to all 
persons, including State prisoners, re
strained of their liberty in violation of 
the Constitution or laws of the United 
States, and permitted inquiry into both 
the facts and the law of the detention. 
The 1867 act is now codified in section 
2241 and the following sections of title 28 
of the United States Code. Thus, in all 
cases in which a full and fair disposi
tion of a Federal claim had not been 
reached in a State court, the Federal 
courts were made available on a general 
basis as an alternative forum through 
their habeas corpus jurisdiction to test 
the legality of the prisoner's confinement. 

Much has been made in these debates 
of the fact that Congress waited until 
1867 before granting habeas corpus ju
risdiction to the Federal courts over 
State criminal convictions. The history 
of habeas corpus reveals, however, that 
long before 1867, and well before the 
habeas corpus suspension clause was 
written into article I of the Constitution, 

authority existed under the common 
law to issue the writ to remedy any kind 
of governmental restraint contrary to 
law. 

At the time the Constitution was 
adopted, therefore, habeas corpus was 
available under the common law even to 
State prisoners. The act of 1867 merely 
broadened the common law writ by ex
tending Federal habeas corpus to all 
State prisoners on a general basis. The 
reason for this significant statutory ex
pansion of the writ by Congress was the 
grave political crisis facing the Nation 
after the Civil War. Congress passed the 
1867 act in specific anticipation of pos
sible southern hostility to Reconstruction 
legislation. The act was intended to pro
vide a liberal and rapid remedy for any 
Federal officer imprisoned by the States. 

The 1867 statute was the last major 
statutory change in the Federal habeas 
.corpus statute. For more than 100 years, 
therefore· the writ has been generally 
available in the Federal courts to all 
State prisoners subjected to arbitrary or 
illegal detention. 

EXPANDING SCOPE OF HABEAS CORPUS 

Although the broad statutory habeas 
corpus jurisdiction of the Federal courts 
over State criminal convictions is now 
more than a century old, it is only rela
tively recently-within the past four dec
ades-that the complexities of the 
habeas corpus jurisdiction have become 
abrasive in our Federal system. There can 
be no doubt that Federal habeas corpus 
today is one of the most important post
oonviction remedies available to State 
prisoners who claim that their trial was 
marred by a fatal constitutional defect. 

Why were the problems that now bris
tle in almost every aspect of Federal 
habeas corpus so long in emerging after 
the 1867 statute was enacted? The an
swer is simple, and it lies in the nature of 
the appellate jurisdiction of the Supreme 
Court and the doctrine of exhaustion of 
State remedies. In the first case decided 
by the Supreme Court under the 1867 
statute, the Court held that the Federal 
writ of habeas corpus could not be issued 
unless the State prisoner had presented 
his Federal claims to the appropriate 
tribunal of his own State. 

The effect of this division was virtually 
to eliminate Federal habeas corpus from 
State criminal convictions. A State de
fendant was required to pursue his State 
remedies through the highest State court. 
From that decision, he was required to 
seek review by the Supreme Court under 
what was known at that time as a writ 
of error, which was a method of appeal 
as of right, not the discretionary review 
that is available today. Once a State de
fendant had started up the ladder of 
State remedies he would inevitably reach 
the U.S. Supreme Court. And, of course, 
no lower Federal court was likely to 
disagree with the decision of the Su
preme Court. As a consequence, Federal 
habeas corpus for State prisoners was 
almost unknown. 

In the early days of the 20th century, 
however, almost half a century after the 
enactment of the 1867 statute, Congress 
eliminated the requirement of manda
tory review by writ of error in the Su
preme Court, and substit1:1ted the discre-
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tionary remedy of review by writ of cer
tiorari. Thereafter began a series of the 
now familiar Supreme Court orders, 
"certiorari denied." State prisoners were 
no longer able to obtain effective Federal 
review of their convictions. 

The first modern case establishing the 
availability of Federal habeas corpus for 
State prisoners came shortly thereafter 
in Moore against Dempsey 1923, in which 
Justice Oliver Wendell Holmes delivered 
his classic opinion holding that mob de
nomination of a criminal trial consti
tuted a violation of the due process 
clause of the 14th amendment. 

Now I will be happy to yield. 
Mr. ERVIN. Will the Senator from 

Maryland inform the Senator from 
North Carolina whether the Senator 
from Maryland is reading a pronounce
ment of Chief Justice John Marshall or 
a speech delivered by the Senator from 
Maryland? 

Mr. TYDINGS. I am reading a pro
nouncement of the junior Senator from 
Maryland, made on the floor of the Sen
ate on May 10, 1968. 

Mr. ERVIN. Despite my great respect 
for the Senator from Maryland, I must 
say that I attribute more weight to the 
statement of Justice Harlan, that it was 
also during this period that Congress, in 
1867, first made habeas corpus avail
able by statute to prisoners held under 
State authority. 

I assert that prior to 1867, no Federal 
court had any jurisdiction to issue a writ 
of habeas corpus to inquire into the 
legality of the detention of any State 
prisoner held under the judgment of a 
State court. 

Mr. TYDINGS. I have outlined in my 
response the 1867 statute. I believe, how
ever, that, once granted, the right of the 
writ of habeas corpus cannot be sus
pended; and I believe the Senator from 
North Carolina will find that clearly 
spelled out in the Constitution. 

Mr. ERVIN. In the Constitution; but 
In every decision, I say to the Senator 
from Maryland, neither the Supreme 
Court nor any other Federal court had 
any power to issue any writ of habeas 
corpus to inquire into the legality of the 
detention of any person held under the 
judgment of a State court prior to 
1867. 

I fUrther assert that, notwithstanding 
the pronouncement made by the distin
guished Senator from Maryland, the 
Federal courts had no common law juris
diction in respect to habeas corpus or 
anything else. 

I thank the Senator for yielding. 
Mr. TYDINGS. The Senator does not 

dispute the fact that the writ of habeas 
corpus is a fundamental part of the 
common law of this country and of 
States which have adopted the common 
law? 

Mr. ERVIN. The Senator from North 
Carolina would say, in reply to the in
terrogation of the Senator from Mary
land, that the States of the Union 
whose law was founded on the English 
system, had the common law, but the 
Federal Government has never had any 
common law. It is the creature of the 
Constitution. 

Mr. TYDINGS. The Senator is not 
being responsive to my question. 

Does the Senator from North Carolina 
agree that the writ of habeas corpus is 
a fundamental part of the common law, 
Anglo-American common law? 

Mr. ERVIN. Yes, but quite a different 
writ--

Mr. TYDINGS. Does the Senator agree 
that over one century ago, the Congress 
of the United States extended the bene
fits of the writ of habeas cor,,Jus--the 
Supreme Court of the United States---

Mr. ERVIN. The Senator from North 
Carolina not only affirms that, but also 
affirms that that was the first time that 
any Federal court had jurisdiction to 
issue a writ of habeas corpus to inquire 
into the legality of the detention of any 
prisoner held under the judgment of a 
Stat e court. 

Mr. TYDINGS. Does the Senator agree 
th;:it over a century ago the Congress--

Mr. ERVIN. In 1867 the Federal courts 
became vested for the first time with 
jurisdiction to issue writs of habeas 
corpus to inquire into the legality, under 
the Constitution and the statutes, of a 
State prisoner held under the judgment 
of a State court. But before that time, 
from the time of the morning star hang
ing in glory to 1867, it had no such 
jurisdiction. 

Mr. TYDINGS. Does the Senator agree 
that there is also a provision that the 
writ of habeas corpus shall not be sus
pended except in times of rebellion or 
war? 

Mr. ERVIN. In that provision there 
was no reference to State matters. It had 
reference to powers of Congress or the 
President to suspend the writ of habeas 
corpus. 

Mr. TYDINGS. I thank the distin
guished Senator. 

That, in brief, is the holding of the 
Mccardle case. And this summary indi
cates why the case cannot be used by the 
proponents of title II either to justify 
removal of Supreme Court appellate re
view over State confession and eyewit
ness cases, or the abolition of all Federal 
habeas corpus review over State criminal 
convictions. The Mccardle case, how
ever, is the most notorious instance in 
the history of our country in which the 
Congress tried to intimidate the Supreme 
Court and undermine the Constitution 
by depriving the Court of jurisdiction. 
I believe this case serves as a present-day 
warning to us. I believe that, if title II 
is enacted, historians will view it as just 
as notorious-and potentially destructive 
to our institutions of government-as the 
actions of Congress which gave rise to 
the Mccardle case. 

These, theri, are the essential reasons 
why this provision of title II depriving 
the Supreme Court of jurisdiction over 
State cases must be; rejected. Because 
this provisior_ i~ so clearly directed at 
overruling the Supreme Court's decisions 
in confession and eyewitness identifica
tion cases, and because Congress has no 
power to act by simple statute to amend . 
the Constitution ard change -Supreme 
Court rulings based on the Constitution, 
it is clear that this back-handed juris
dictional attempt to reverse the Supreme 
Cou~ and c.hange the Constitution will . 

be held uneonstitutional. In addition, this 
provision is flatly contrary to article m, 
section 2 of the Constitution, and it 
would undermine the historic role of the 
Supreme Court as the ultimate tribunal 
to vindicate and establish uniform inter
pretations of Federal constitutional 
rights. Justice Oliver Wendell Holmes 
stated, more than 50 years ago: 

I do not think the United States would 
come to an end if we (the Supreme Court) 
lost our power to declare an Act of Congress 
void. I do think the Union would be im
perilled if we could not make that declara
tion as to the laws of the several States. 

By depriving the Supx:eme Court of the 
power to review State court decisions 
based on the U.S. Constitution, title II 
would, in Justice.llolmes' words, "imperil 
the Union." We must not take that disas
trous step. We must reject title II. 

The final provision of title II would 
abolish the Federal writ of habeas corpus 
for State prisoners. 

Mr. MANSFIELD. ·Mr. President, will 
the Senator yield? 

Mr. TYDINGS. I yield to the distin
guished Senator from Montana. 

CLARIFICATION OF UNANIMOUS-CONSENT 
AGREEMENT 

Mr. MANSFIELD. Mr. President, for 
the purpose of clarification, I ask unani
mous consent that the time to be used 
this afternoon be equally divided between· 
the distingui:shed Senator from Arkansas 
[Mr. McCLELLAN] 1tnd the distinguished 
Senator from Maryland [Mr. TYDINGS], 
so that there will be no misconception 
as to what the intent was on the division 
of time. 

Mr. TYDINGS, That.. was my under
standing of the intent. 

Mr. McCLELLAN. Mr. President, will 
the Senator yield? 

Mr. MANSFIELD. I~eld. 
Mr. McCLELLAN. That is correct with 

respect to this afternoon, but what about 
tomorrow? 

Mr. MANSFIELD. It was our under
standing, and I repeat, that tomorrow 
the time allocated would be ·evenly di
vided between the Senator from Arkan
sas and the Senator from Maryland, be
ginning at 10 o'cloek and ending at 2 
o'clock; and that the first vote would 
take place at 2 o'clock. 

The PRESIDING OFFICER (Mr. 
HOLLINGS in the chair). Without objec
tion, it is so ordered. 

Mr. TYDINGS. Is the unanimous-con
sent request that the first vote take place 
at 2 o'clock? 

Mr. MANSFIELD. That is the under
standing. 

Mr. TYDINGS. I withhold agreement 
to the request because it is possible an 
amendment to perfect title II might be 
offered prior to 2 o'clock, when the pend
ing amendment comes up, and I would 
not agree to that because there might 
be offered some amendment I am not 
aware of. We have the same situation as 
we had with respect to title IV. I do not 
think the Senator from Arkansas would· 
want to agree to that. 

Mr. McCLELLAN. I think that is cor
rect. The first vote should come at 2 
o'clock unless there is some perfecting 
amendment pending. If so, we will allow 
one-half hour on each side. 
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Mr. MANSFIELD. That is all right but 
I wish to emphasize what we told the 
Senate last week with respect to 2 o'clock 
being the time. However, on this basis 
that is fine. 

Mr. McCLELLAN. There may not be a 
perfecting amendment, and then there 
would be equal time before a vote. 

Mr. TYDINGS. In any event there 
would be a vote at 2 o'clock or the 1-hour 
limitation would start to run on the vote 
on the pending business. 

Mr. McCLELLAN. I know of no per
fecting amendment, but no one can be 
sure. 

Mr. TYDINGS. Mr. President, what is 
the unanimous consent request that is be
ing propounded? 

The PRESIDING OFFICER. That the 
time between 10 and 2 o'clock to
morrow will be equally divided, with the 
time controlled between the ~ Senator 
from Arkansas and the Senator from 
Maryland, and with a vote at 2 o'clock, 
providing there is no amendment pend
ing; but if an amendment is pending, 1 
hour on that amendment to be equally 
divided between the proponent and the 
opponent. That reaffirms the unanimous
consent agreement. 

Mr. McCLELLAN. During this day, time 
would continue to be equally divided? 

The PRESIDING OFFICER. The Sen
ator is correct. 

Mr. McCLELLAN. One can speak as 
long as he wishes; but I did want that 
time charged against the 4 hours to
morrow. 

The PRESIDING OFFICER. The Sen
/ ator is correct. Without objection, it is so 

ordered. 
Mr. TYDINGS. Mr. President, I have 

been speaking now for an hour and a 
half. I suggest the absence of a quorum. 

The PRESIDING OFFICER. On whose 
time? 

Mr. TYDINGS. Charge it to my time. 
The PRESIDING OFFICER. The clerk 

will call the roll. 
The assistant legislative clerk pro

ceeded to call the roll. 
Mr. TYDINGS. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The time the Senator had yielded to 
himself has expired. 

Mr. TYDINGS. I yield myself an ad
ditional 20 minutes. 

The PRESIDING OFFICER. The Sen
ator from Maryland is recognized. 

Mr. TYDINGS. Mr. President, article 
I, section 9, clause 2 of the Constitution 
states categorically that "The privilege of 
the writ of habeas corpus shall not be 
suspended unless in cases of rebellion or 
invasion the public safety might re
quire it." 

Those words are pretty clear. We do 
not have any invasion of our land. There 
is no rebellion. Where, then, is the jus
tification of the suspension of the writ 
of habeas corpus which has stood for 
over one century? 

I submit that there is no such justifi
cation, and that the attempt in title II 
to suspend the writ of habeas corpus will 
be declared unconstitutional as soon as 
it is tested in the courts. Title II is a 
blatant denial of an effective remedy for 

State prisoners suffering violations of 
their constitutional rights. Federal 
habeas corpus is the channel of ultimate 
resort through which State prisoners can 
vindicate their constitutional rights 
when all other recourse has failed and 
all State remedies have been exhausted. 
With the abolition of Federal habeas 
corpus for State prisoners, the sole Fed
eral review of Federal claims by State 
prisoners will be appeal or certiorari to 
the Supreme Court, an inadequate and 
inappropriate remedy at best. 

The writ of habeas corpus-the great 
writ-is one of the ancient pillars of our 
Anglo-American civilization. It has 
played a central role in the development 
of our modern system of jurisprudence. 

The writ of habeas corpus is inextri
cably bound up with the growth of fun
damental rights and personal liberty in 
the United States. Throughout its his
tory, it has proved a prompt and effec
tive remedy for restraints that society 
deems to be intolerable. The use of 
habeas corpus is based on the precept 
that government in a civilized society 
must always be accountable to the judi
ciary for a man's imprisonment. The 
writ requires the body of a person re
strained of his liberty to be brought be
fore the court, so that the lawfulness 
of the restraint may be determined. 

Blackstone called the writ of habeas 
corpus "the most celebrated writ in Eng
lish law." The writ of habeas corpus is 
nearly as old as the Magna Carta. 
Throughout English history it has been 
used to implement the fundamental 
guarantee of the Magna Carta that "no 
free man shall be taken or imprisoned 
except by the lawful judgment of his 
peers or by the law of the land," and 
that "to no one will we sell, to no one 
will we refuse or delay, right or justice." 
Ir: its modern operation, the office of the 
writ is clearly guided by the spirit of 
these fundamental guarantees. 

Mr. President, that goes back a long 
time. In its modern operation, the office 
of writ is clearly carried by the spirit 
of those fundamental guarantees which 
were gained so long ago. 

The American colonists were thor
oughly familiar with the great struggles 
in which the writ of habeas corpus had 
been forged and used. 

On the eve of the American Revolu
tion, habeas corpus was used to bring 
about the release of a Negro slave in 
Somersett's case, in which Lord Mans
field delivered his famous decision that 
a slave brought into England could not 
be held in bondage. 

The Presiding Officer in the chair at 
this moment will recall that in 1763, 
John Wilkes was released on habeas cor
pus from the Tower of London, on the 
ground that, as a Member of Parliament, 
he could not be imprisoned for writing 
his famous North Briton No. 45, which 
was critical of the Crown. 

In Bushell's case in 1670, an entire 
jury had been sent to jail for disregard
ing the court's orders to convict William 
Penn of rioting-all that Penn had done 
was to hold a Quaker meeting in a Lon
don street. The jurymen sought habeas 
oorpus and obtained their liberty. The 
court held that they could not be law
fully punished for reaching their own 

determination of the facts and that they 
were being restrained illegally. 

As these cases clearly indicate, the 
right to seek habeas corpus had been a 
strong defense for the exercise of basic 
rights in our society-the righ t of the 
Negro not to be enslaved, the privilege 
of a legislator not to b~ arrested, and 
the right to trial by an impartial and 
uncoerced jury. 

In the U.S. Constitution, the sole pro
vision on habeas corpus is contained in 
article II, section 9, clause 2 which pro
vides-I repeat, as I have three times in 
my speech-that, and I repeat: 

The privilege of the Writ of Habeas Corpus 
shall not be suspended, unless when in Cases 
of Rebellion or Invasion the public Safety 
m ay require it. 

The Constitution assumes, without 
stating, that the writ of habeas corpus 
will ordinarily be available. It provides 
only for the suspension of the writ, and 
then only in the narrow range of cir
cumstances dealing with national emer
gencies. The Constitution assumes with
out stating it that the writ of habeas 
corpus will ordinarily be available be
cause the Constitution was adopted in 
1787 by those who had knowledge of, 
were familiar with, worked with, or were 
governed by Anglo-Saxon common law. 

Statutory provisions for habeas corpus 
have been continuously on the national 
statute books since the first Judiciary Act 
of September 24, 1789. These statutes 
find their prototypes in the English 
Habeas Corpus Acts of 1679 and 1816. 
Under their provisions, every U.S. judge 
has the power, and in appropriate cases 
the duty, to issue the writ. 

Congress must, of course, legislatively 
create courts before the writ of habeas 
corpus can be employed. But having es
tablished Federal courts, Congress would 
be powerless to deny the privilege of the 
writ. Otherwise article I, section 9 of the 
Constitution would be reduced to a dead 
letter. The Constitution does not merely 
prohibit suspension of habeas corpus 
statutes, or of the writ, but of "the 
privilege of the writ" a privilege long 
antedating the codification and reforms 
embodied in the English statutes of the 
17th century. In England, all the higher 
courts were open to applicants for the 
writ, and it is hardly supposable that, 
under the new government, founded on 
more liberal ideas and principles, any 
court would be, intentionally, closed to 
them. 

It has not always been easy in our his
tory to enforce the writ of habeas corpus 
in the United States in time of political 
crisis. During the War of 1812, Judge 
Hall of Louisiana issued a writ to bring 
before him one Louaillier, the editor of 
the Louisiana Courier, who had been 
placed under military arrest for criticiz
ing Gen. Andrew Jackson. On direction 
of the general, the military authorities 
ignored the writ and escorted Judge Hall 
out of the city of New Orleans. At the end 
of the war, however, the judge returned 
to his court, found Andrew Jackson in 
contempt, and fined him $1,000. 

Another famous example of defiance 
by military and political authorities of a 
writ of habeas corpus issued by a Federal 
court occurred in the case ex parte 
Merryman. At the outset of the Civil 
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War, the military commander at Fort 
McHenry in Baltimore ignored a writ of 
habeas corpus, issued by Chief Justice 
Taney himself, to bring before the Court 
John Merryman, who had been charged 
with various acts of treason and was 
being held in military custody. The mili
tary commander refused to comply with 
the writ, and President Lincoln declined 
to support the order of his Chief Justice. 

In contrast to the Civil War era, com
plete respect for the writ of habeas 
corpus as a protector of civil liberty 
characterized American authority in the 
First and Second World Wars. The most 
famous case is ex parte Quirin, 1942. In 
that case, prisoners of war had been con
demned to death by a military commis
sion after being captured while entering 
the the United States as enemy sabo
teurs. On an application for a writ of 
habeas corpus in . the Supreme Court, 
it was held that the milirtary commission 
had lawful jurisdiction over the sabo
teurs, and the writ was denied. Never
theless, the case demonstrates how far 
habeas corpus procedure may be pursued 
even in time of war by a person who is a 
citizen o:f an enemy power and who is 
held in the United states as a prisoner 
of wair. 

In ex parte Endo, 1944, an American 
of Japanese descent secured her release 
on habeas corpus from the War Reloca
tion Center, where thousands of Japa
nese Americans had been detained dur
ing World War II on the ground of their 
ancestry. The decision by the Supreme 
Court in this habeas corpus case was 
broad enough to invalidate the entire de
tention scheme and put an end to one of 
the darkest chapters in recent American 
history. 

The two areas in which the writ of 
habeas corpus has produced the most 
litigation in recent years are the areas of 
deportation proceedings and criminal 
convictions. The writ is available to test 
the validity of the detention of an alien 
under a Government order directing his 
deportation. Tha,t is, the writ may be 
used to secure a judicial determination 
of the validity, both in law and in fact, 
of the deportation order. In the case of 
criminal convictions, the writ is available 
to test whether a prisoner who has been 
sentenced to and is serving a term of im
prisonment was denied a ·fundamental 
constitutional right at the time of his 
trial, such as the right to the assistance 

• of counsel, or the admission of a coerced 
confession. 

Although the broad statutory habeas 
corpus jurisdiction of the Federal courts 
over State criminal convictions is now 
more than a century old, it is only rela
tively recently-within the past four dec
ades-that the complexities of the habeas 
corpus jurisdiction have become abrasive 
in our Federal system. There can be no 
doubt that Fetleral habeas corpus today 
is one of the most important postconvic
tion remedies available to State prisoners 
who claim that their trial was marred 
by a fatal constitutional defect. 

In 1963, the Supreme Court handed 
down the two decisions that are so se
riously criticized by the proponents of 
title II-Townsend against Sain and Fay 
against Noia. I would like to examine 
these cases briefly and attempt to dem-

onstrate that the decisions themselves · 
represent a fair and reasonable accom
modation between respect for State legal 
processes, and the right of an accused 
defendant to at least one · full and fair 
hearing on his constitutional claims. 

What were the facts of the Sain case, 
that have caused so much furor and mis
understanding? In spite of this compli
cated procedural history of the case, the 
facts are quite simple. The defendant was 
a 19-year-old narcotics addict with a 
mentality barely above that of a moron. 
To relieve his narcotics withdrawal 
symptoms, the police, after his arrest, 
allowed a doctor to administer a shot of 
hyoscine and phenobarbital. Hyoscine, 
also called scopolamine, is known to most 
of us as "truth serum." The defendant 
contended that the State court, in de
termining the voluntariness of his con
fession, was not informed that hyoscine 
was a truth serum, and that it was nei
ther common nor proper to administer 
this drug to an addict suffering from 
withdrawal symptoms. The prosecution 
conceded there was no direct mention 
made of the identity of hyoscine and 
truth serum. Does any of us honestly be-: 
lieve in these circumstances that the de
fendant received a full and fair hearing 
on his confession, or that a hearing in 
Federal habeas corpus was not fully 
justified? 

In Fay against Noia, the other recent 
decision of the Supreme Court heavily 
castigated by the proponents of title II, 
the problem before the Court was: What 
is to be done if a valid State procedural 
law prevents a defendant's constitutional 
claim from being litigated? -Noia was 
convicted of murder with two accom..: 
plices. The accomplices appealed their 
convictions, but Noj.a did not. Years later 
the accomplices were successful in re
versing their convictions on the ground 
that their confessions had been coerced. 
The State conceded that Noia's con
fession, too; had been coerced. The State 
argued, however, that Noia had lost his 
chance for freedom because he had failed 
to take a timely appeal from his con
viction. Thus, a man languished in jail 
for years, convicted on a coerced con
fession but barred from freedom by the 
State's harsh procedural rules. Habeas 
corpus came to the rescue. The Supreme 
Court held that the writ was adequate to 
meet the urgent demand for liberty 
presented. 

The true function of the habeas corpus 
jurisdiction of the Federal courts is re
vealed most clearly by analysis of Su
preme Court cases in which the writ has 
been issued for State defendants. 

Take a case like Mooney against 
Holohan, 1935. In that case, the Su
preme Court held for the first time that 
the guarantees of the due-process clause 
of the 14th amendment prohibited the 
conviction of a defendant on the basis of 
perjured testimony knowingly used by 
the prosecution. Mooney had been con
victed in California of murder in the first 
degree, on charges growing out of a 
bombing that killed nine people during 
a parade in San Francisco in 1916. He 
was originally sentenced to death, but the 
sentence was subsequently commuted to 
life imprisonment. Mooney's conviction 
was affirmed by the highest court of the 

State of California, and certiorari was 
denied by the Supreme Court. There was 
considerable feeling that, because 
Mooney was a militant California labor 
leader, powerful antilabor forces took 
charge of the investigation and prosecu
tion in a deliberate attempt to find, and 
if necessary.-fabricate evidence connect
ing Mooney with the crime. Subsequently, 
Mooney discovered evidence of blatant 
perjury by the State witnesses on whose 
testimony he had been convicted, and he 
filed a petition for habeas corpus in the 
Federal courts. The State of California 
did not dispute any of the facts alleged 
in Mooney's petition. The State simply 
filed a demurrer, alleging tha.t the acts or 
omissions of a prosecutor at a trial could 
never, in and of themselves, amount to a 
denial of due process of law. The Supreme 
Court summarily rejected this astound
ing assertion by the State. 

I wish I could say that Mooney against 
Holohan is ancient history, and that to
day's prosecutors no longer knowingly 
and willfully use false or perjured testi
mony to obtain convictions. But take a 
case like Miller against Pate, decided only 
last year by the Supreme Court. The de
fendant Miller had been convicted of 
rape and murder. An important link in 
the chain of circumstantial evidence was 
a pair of stained underwear shorts. At 
the trial, the shorts were characterized 
as "bloodstained." In the context of the 
vicious and revolting crime with which 
Miller had been charged, the Supreme 
Court found that the emotional impact 
of the shorts on the jury was "incalcula
ble." The prosecutor not only argued at 
length that the shorts were blood
stained but that the blood was of type 
"A," the same blood type as that of the 
murder victim. It was not until the 
habeas corpus proceedings in the Federal 
district court that it was established that 
the so-called bloodstains on the shorts 
were nothing more than paint, and that 
the prosecutor had known all along dur
ing the original trial that the stains were 
paint, not blood. 

Again, I ask, would the proponents of 
title II really have us deny the privilege 
of habeas corpus to defendants like 
Miller? 

These cases-all arising out of habeas 
corpus proceedings brought in the Fed
eral courts by State prisoners-demon
strate beyond doubt the need to main
tain the power of Federal courts as a 
forum to test the constitutionality of a 
prisoner's confinement in all cases where 
a full and fair hearing on his Federal 
claim has not been reached in a State 
court. For a hundred years, the Federal 
courts have vindicated the basic con
stitutional rights of American citizens 
through habeas corpus proceedings, fre
quently after blatant denials of such 
rights have gone uncorrected in the 
State courts. Many of the great prin
ciples of American constitutional law 
have been established in such proceed
ings. To abolish this jurisdiction would 
destroy a century of progress in our legal 
system, and banish American criminal 
procedure to the Dark Ages. 

The proponents of title II are quick 
to argue that such blatant denials of 
fundamental rights as I have described 
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are easily corrected by the Supreme 
Court through direct review by appeal 
or certiorari. These procedures, however, 
are grossly inadequate as a method of 
review by the Supreme Court for correct
ing constitutional errors. As methods of 
review in such cases, appeal and cer tio
rari are subject to serious infirmities. 

In the first place, the procedures of 
appeal and certiorari at the present time 
are ineffective methods of Federal re
view of State decisions. As is well known, 
the appeal and certiorari procedures are 
largely and necessarily discretionary in 
the Supreme Court. 

The second serious deficiency is that 
the Supreme Court as an institution is 
simply not in a position to serve as a 
court of errors and appeals for all cases 
arising in the State courts. 

The third serious deficiency is that 
the issue involved in the case is often 
not exposed on the record as the crimi
nal ca.se comes from the State courts. 

The fourth serious deficiency is that 
postconviction remedies in the State 
courts may not be available at all. Or, if 
they are available, they may be too nar
row to fully protect the fundamental 
rights of the defendant. Frequently, the 
record in such State proceedings is un
clear. The defendants are i.Jidigent, and 
they frequently do not have the assist
ance of counsel. The records of the pro
ceedings are often disjointed, and the 
transcripts are incomplete or ambiguous. 
Appellate review is unable to function in 
the face of such difficulties. 

By accepting title II, therefore, the 
Senate would be turning back the clock 
and taking a way a basic safeguard of 
liberty that has stood the test of time for 
more than a century. Repeal of Federal 
habeas corpus jurisdiction would eff ec
tively destroy a fundamental component 
of our constitutional system, the ability 
of the Federal courts to review the ac
tions of State courts. As Mr. Justice 
Oliver Wendell Holmes stated more than 
50 years ago: 

I do not think the United States would 
come to an end if we lost our power to de
clare an Act of Congress void. I do think the 
Union would be imperiled if we could not 
make that declaration as to the laws of the 
several States. 

I Much has been made in the report of 
the Judiciary Committee with respect to 
the increasing number of habeas corpus 
petitions that are being filed in the Fed
eral district courts 'by State prisoners. 
The significance of the figures quoted in 
the committee report can only be as
sessed in their proper perspective when 
it is realized that the number of Fed
eral habeas corpus petitions occupies 
only a very small portion of the overall 
business of the Federal district courts. 
Equally important, the number of ha
beas corpus petitions that eventually are 
successful for the prisoners is extremely 
small--of the order of 1 percent. Almost 
97 percent of the habeas corpus petitions 
are disposed of without a hearing and 
without any contest in the Federal dis~ 
trict courts. In effect, the overwhelming 
majority of the petitions are disposed 
of on the basis of the State court pro
ceedings. It cannot be said, therefore, 
that the Federal district judges spend 
even a substantial portion of their time 

reviewing the merits of State criminal 
convictions. 

Even on the merits, however, the in
creasing number of Federal habeas cor
pus petitions filed by State prisoners does 
not reflect an abuse by the Federal 
courts of the writ. Rather, the increase 
reflects the rapidly evolving concepts of 
fairness and due process of law in crim
inal cases. 

It was not until the present century 
that the 14th amendment was held even 
to apply the fundamental provisions of 
the Bill of Rights to the States. More 
recently, further applications of the 14th 
amendment to State criminal proceed
ings h ave led the Supreme Court to find 
correspondingly more numerous occa
sions upon which Federal habeas corpus 
would lie for State prisoners. The fault, 
if any, does not lie in misuse of habeas 
corpus. Rather, it lies in the substantive 
principles of the criminal law. At bottom, 
therefore, it is the basic constitutional 
principles of fairness and due process 
that the proponents of title II now chal
lenge. 

The habeas corpus jurisdiction of the 
Federal courts has served the highest 
traditions of Anglo-American law. An at
tempt to circumvent the writ must be 
cautiously and skeptically viewed. As 
Justice Black has eloquently put it: 

[I]t is never too late for courts in habeas 
corpus proceedings to look straight through 
procedural screens in order to prevent for
feiture of life or liberty in flagrant defiance 
of the Constitution ... Perhaps there is no 
more exalted judkial funcition. 

I urge the Members of the Senate not 
to join in· the dangerous and unwar
ranted assault on the great writ that is 
threatened by title II. I urge you to strike 
title II from S. 917. 

As Thomas Jefferson, the major archi
tect of our Bill of Rights, said in his 
first inaugural address: 

Equal and exact justice to all men, of 
whatever state or persuasion, religious or 
political, ... freedom of religion, freedom 
of the press, freedom of the person under the 
protection Of the habeas corpus, and trial 
by juries impartially selected-these princi
ples form the bright constellation which has 
gone before us, and guided our steps through 
an age of revolution and reformation. This 
wisdom of our sages and the bloOd of our 
heroes have been devoted to their attain
ment. They should be the creed of our po
litical faith-the text of civil instruction
the touchstone by which to try the services 
Of those we trust; and should we wander 
from them in moments of error, or alarm, 
let us hasten to retrace our steps and to 
regain the road which alone leads to peace, 
liberty and safety. 

Before we throw aside our right to 
"freedom of the person under the pro
tection of the habeas corpus," before we 
discard the wisdom of the centuries and 
our great constitutional heritage, before 
we adopt title II of this bill, let us-as 
Jefferson says-"hasten to retrace our 
steps and to regain the road which alone 
leads to peace, liberty, and safety." 

EXHIBIT 1 
Ex PARTE MCCARDLE 

The Chief Justice delivered the opinion of 
the court. 

The first question necessarily is that of 
jurisdiction; for. 1f the act of March, 1868, 
takes a.way the jurisdiction defined by the act 
of February, 1867, it is useless, if not improp-

er, to enter into any discussion of other ques
tions. 

It is quite true, as was argued by the coun
sel for the petitioner, that the appellate juris
diction of this court is not derived from acts 
of Congress. It is, strictly speaking, conferred 
by the Constitution. But it is conferred "with 
such exceptions and under such regulations 
as Congress shall make." 

It is unnecessary to consider whether, if 
Congress had made no exceptions and no 
regulations, this court might not have exer
cised general appellate ju risdiction under 
rules prescribed by itself. For among the 
earliest acts of the first Congress, at its first 
session, was the act of September 24th, 1789, 
to establish the judicial courts of the United 
States. That act provided for the organiza
tion of this court, and prescribed regulations 
for the exercise of its jurisdiction. 

The source of that jurisdiction, and the 
limitations of it by the Constitution and by 
statute, have been on several occasions sub
jects of consideration here. In the case of 
Durousseau v. The United States,1 particu
larly, the whole matter was carefully exam
ined, and the court held, that while "the ap
pellate powers of this court are not given by 
the judicial act, but are given by the Con
stitution," they are, nevertheless, "limited 
and regulated by that act, and by such other 
acts as have been passed on the subject." 
The court said, further, that the judicial act 
was an exercise of the power given by the 
Constitution to Congress "of making excep
tions to the appellate jurisdiction of the Su
preme Court." "They have described affirma
tively," said the court, "its jurisdiction, and 
this affirmative description has been under
stood to imply a negation of the exercise of 
such appellate power as is not comprehended 
within it." 

The principle that the affirmation of ap
pellate jurisdiction implies the negation of 
all such jurisdiction not affirmed having been 
thus established, it was an almost necessary 
consequence that acts of Congress, providing 
for the exercise of jurisdiction, should come 
to be spoken of as acts granting jurisdiction, 
and not as acts making exceptions to the 
constitutional grant of it. 

The exception to appellate jurisdiction in 
the case before us, however, is not an infer
ence from the affirmation of other appellate 
jurisdiction. It is made in terms. The pro
vision of the act of 1867, affirming the appel
late jurisdiction of this court in cases of 
habeas corpus is expressly repealed. It is 
hardly possible to imagine a plainer instance 
of positive exception. 

We are not at liberty to inquire into the 
motives of the legislature. We can only 
examine into its power under the Constitu
tion; . and the power to make exceptions to 
the appellate furisdiction of this court is 
given by express words. 

What, then, is the effect of the repealing 
act upon the case before us? We cannot doubt 
as to this. Without jurisdiction the court 
cannot proceed at all in any cause. Jurisdic
tion is power to declare the law, and when it 
ceases to exist, the only function remaining 
to the court is that of announcing the fact 
and dismissing the cause. And this is not less 
clear upon authority than upon principle. 

Several cases were cited by the counsel for 
the petitioner in support of the position that 
jurisdiction of this case is not affected by the 
repealing act. But none of them, in our 
judgment, afford any support to it. They are 
all cases of the exercise of judicial power by 
the legislature, or of legislative interference 
with courts in the exercising of continuing 
jurisdiction.2 

1 6 Cranch, 312; Wiscart v. Dauchy, 3 Dal
las. 321. 

2 Lanier v. Gallatas, 13 Louisiana Annual, 
175; De Chastellux v. Fairchild, 15 Pennsyl
vania State, 18; The State v. Fleming, 7 Hum
phreys, 152, Lewis v. Webb, 3 Greenleaf, 326. 
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On the other hand, the general rule, sup

ported by the best elementary writers, a is that 
"when an act of the legislature is repealed, 
it must be considered, except as to transac
tions past and closed, as if it never existed." 
And the effect of repealing acts upon suits 
under acts repealed, has been determined by 
the adjudications of this court. The subject 
was fully considered in Norris v. Crocker/ 
and more recently in Insurance Company v. 
Ritchie.5 In both of these cases it has held 
no judgment could be rendered in a suit 
after the repeal of the act under which it 
was brought and prosecuted. 

It is quite clear, therefore, that this court 
cannot proceed to pronounce judgment in 
this case, for it has no longer jurisdiction of 
the appeal; and judicial duty is not less fitly 
performed by declining ungranted jurisdic
tion than in exercising firmly that which 
the Constitution and the laws confer. 

Counsel seem to have supposed, if effect 
be given to the repealing act in question, 
that the whole appellate power of the court, 
in cases of habeas corpus, is denied. But this 
is an error. The act of 1868 does not except 
from that jurisdiction any cases but ap
peals from Circuit Court under the act of 
1867. It does not affect the jurisdiction which 
was previously exercised.6 

The appeal of the petitoner in this case 
be dismissed for want or jurisdiction. 

Ex PARTE YERGER 

The Chief Justice delivered the opinion of 
the court. 

The argument, by the direction of the 
court, was confined to the single point of the 
jurisdiction of the court to issue the writ 
prayed for. We have carefully considered the 
reasonings which have been addressed to 
us, and I am now to state the conclusions 
to which we have come. 

The general question of jurisdiction in this 
case resolves itself necessarily into two other 
questions: 

1. Has the court jurisdiction, in a case 
like the present, to inquire into the cause 
Of detention, alleged to be unlawful, and to 
give relief, if the detention be found to be in 
fact unlawful, by the writ of habeas corpus, 
under the Judiciary Act of 1789? 

2. If, under that act, the court possessed 
this jurisdiction, has it been taken away by 
the second section of the act of March 27, 
1868,1 repealing so much of the act of Febru
ary 5, 1867,2 as authorizes appeals from Cir
cuit Courts to the Supreme Court? 

Neither of these questions is new here. 
The first has, on several occasions, received 
very full consideration, and very deliberate 
judgment. 

A cause, so important as that which now 
invokes the action of this court, seems how
ever to justify a reconsideration of the 
grounds upon which its jurisdiction has been 
heretofore maintained. 

The great writ of habeas corpus has been 
for centuries esteemed the best and only suf
ficient defence of personal freedom. 

In England, after a long struggle, it was 
firmly guaranteed by the famous Habeas 
Corpus Act of May 27, 1679 3 " for the better 
securing of the liberty of the subject," which, 
as Blackstone says, "is frequently considered 
as another Magna Charta." 4 

It was brought to America by the col
onists, and claimed as among the immemorial 
rights descended to them from their ances
tors. 

3 Dwarris on Statutes, 538. 
' 13 Howard, 429. 
5 5 Wallace, 541. 
6 Ex parte Mccardle, 6 Wallace, 324. 
1 15 Stat. at Large, 44. 
2 14 Id. 385. 
3 3 British Stat. at Large, 397; 3 Hallam's 

Constitutional History, 19. 
4 3 Commentary, 135. 

Naturally, therefore, when the confederated 
colonies became united States, and the for
mation of a common government engaged 
their deliberations in convention, this great 
writ found prominent sanction in the Con
stitution. That sanction is in these words: 

"The privilege of the writ of habeas corpus 
shall not be suspended unless when in cases 
of rebellion or invasion the public safety may 
require it." 

The terms of this provision necessarily im
ply judicial action. In England, all the higher 
courts were open to applicants for the writ, 
and it is hardly supposable that, under the 
new government, founded on more liberal 
ideas and principles, any court would be, in
tentionally, closed to them. 

We find, .accordingly, that the first Con
gress under the Constitution, after defining, 
by various sections of the act of September 
24, 1789, the jurisdiction of the District 
Courts, the Circuit Courts, and the Supreme 
Court in other cases, proceeded, in the 14th 
section, to enact, "that all the before-men
tioned courts of the United States shall have 
power to issue writs of scire facias, habeas 
corpus, and all other writs, not specially pro
vided by statute, which may be necessary 
for the exercise of their respective jurisdic
tions, and agreeable to the principles and 
usages of law." 5 In the same section, it was 
further provided "that either of the Justices 
of the Supreme Court, as well as Judges of 
the District Courts, shall have power to grant 
writs of habeas corpus for the purpose of an 
inquiry into the cause of commitment; pro
vided that writs of habeas corpus shall in no 
case extend to prisoners in jail, unless they 
are in custody, under, or by color of the 
authority of the United States, or are com
mitted for trial before some court of the 
same, or are necessary to be brought into 
court to testify." 

That this court is one of the courts to 
which the power to issue writs of habeas 
corpus is expressly given by the terms of this 
section has never been questioned. It would 
have been, indeed, a remarkable anomaly if 
this court, ordained by the Constitution for 
the exercise, in the United Staites, of the most 
important powers in civil cases of all the 
highest courts of England, had been denied, 
under a constitution which absolutely pro
hibits the suspension of the writ, except 
under extraordinary exigencies, that power 
in cases of alleged unlawful restaint, which 
the Habeas Corpus Act of Charles II expressly 
declares those courts to possess. 

But the power vested in this court is, in 
an important particular, unlike that pos
sessed by the English courts. The jurisdiction 
of this court is conferred by the Constitu
tion, and is appellate; whereas, that Of the 
English courts, though declared and defined 
by statutes; is derived from the common law, 
and is original. 

The judicial power of the United States 
extends to all cases in law and equity aris
ing under the Constitution, the laws of the 
United St.ates, and treaties made under their 
authority, and to large classes of cases deter
mined by the character of the parties, or the 
nature of the controversy. 

That part of this judicial power vested in 
this court is defined by the Constitution in 
these words: 

"In all cases affecting ambassadors, other 
public ministers, and consuls, and those in 
which a State shall be a party, the Supreme 
Court shall have original jurisdiction. In all 
the other cases before mentioned, the Su
preme Court shall have appellate jurisdic
tion, both as to law and fac.t, with such ex
ceptions, and under such regulations as the 
Congress shall make." 

If the question were a new one, it would, 
perhaps, deserve inquiry whether Congress 
might not, under the power to make excep
tions from this appellate jurisdic.tion, extend 

5 1 Stat. at Large, 81. 

the original jurisdiction to other cases than 
those expressly enumerated in the Constitu
tion; and especially, in view 6f the constitu
tional guaranty of the writ of habeas corpus, 
to cases arising upon petition for that writ. 

But, in the case of Marbury v. Madison,a it 
was determined, upon full consideration, 
that the power to issue writs of mandamus, 
given to this court by the 13th section of the 
Judiciary Act, is, under the Constitution, an 
appellate jurisdiction, to be exercised only 
in the revision of judicial decisions. And this 
judgment has ever since been accepted as 
fixing the construction of this part of the 
Constitution. 

It was pronounced in 1803. In 1807 the 
same construction was given to the provi
sion of the 14th section relating to the writ 
of habeas corpus, in the case of Bollman and 
Swartwout.7 

The power to issue the writ had been 
previously exercised in Hamilton's case 8 

(1795), and in Burford' s case 9 (1806), in 
neither of which cases does the distinction 
between appellate and original jurisdiction 
appear to have been made. 

In the case · of Bollman and Swartwout, 
however, the point was brought distinctly 
before the court; the nature of the jurisdic
tion was carefully examined, and it was 
declared to be appellate. The question then 
determined has not since been drawn into 
controversy. 

The doctrine of the Constitution and of 
the cases thus far may be summed up in 
these propositions: 

( 1.) The original jurisdiction of this court 
cannot be extended by Congress to any other 
cases than those expressly defined by the 
Constitution. 

(2.) The appellate jurisdiction of this 
court, conferred by the Constitution, ex
tends to all other cases within the judicial 
power of the United States. 

(3.) This appellate jurisdiction is subject 
to such exceptions, and must be exercised 
under such regulations as Congress, in the 
exercise of its discretion, has made or may 
see fit to make. 

(4.) Congress not only has not excepted 
writs of habeas corpus and mandamus from 
this appellate jurisdiction, but has expressly 
provided for the exercise of this jurisdiction 
by means of these writs. 

We come, then, to consider the first great 
question made in the case now before us. 

We shall assume, upon the authority of 
the decisions referred to, what we should 
hold were the question now for the first 
time presented to us, that in a proper case 
this court, under the act of 1789, and under 
all the subsequent acts, giving jurisdiction 
in cases of habeas corpus, may, in the ex
ercise of its appellate power, revise the de
cisions of iD1ferior courts of the United 
States, and relieve from unlawful imprison
ment authorized by them, except in cases 
within some limitations of the jurisdiction by 
Congress. 

It remains to inquire whether the case 
before us is a proper one for such interposi
tion. Is it within any such limitation? In 
other words, can this court inquire into the 
lawfulness of detention, and relieve from it if 
found unlawful, when the detention com
plained of is not by civil authority under a 
commitment made by an inferior court, but 
by military officers, for trial before a military 
tribunal, after an examination into the cause 
of detention by the inferior court, resulting 
in an order remanding the prisoner to cus
tody? 

It was insisted in argument that, "to 
bring a case within the appellate jurisdiction 
of this court in the sense requisite to enable 

6 Cranch, 137. 
7 4 Id.100. 
a 8 Dallas, 17. 
o 8 Cranch, 448. 
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it to award the writ of habeas corpus under 
the Judiciary Act, it is necessary that the 
commitment should appear to have been 
by a tribunal whose decisions are subject 
to · revision by this court." 

This proposition seems to assert, not only 
that the decision to be revised upon habeas 
corpus must have been made by a court of 
the United States, subject to the ordinary 
appellate jurisdiction of this court, but that 
having been so made, it must have resulted 
in an order of commitment to civil authority 
subject to the control of the court making it. 

The first branch of this proposition has 
certainly some support in Metzger's case,10 in 
which it was held that an order of commit
ment made by a district judge at chambers 
cannot be revised here by habeas corpus. This 
case, as was observed by Mr. Justice Nelson 
in Kaine's case,11 stands alone; and it may 
admit of question whether it can be entirely 
reconciled with the proposition, which we 
regard as established upon principle and 
authority, that the appellate jurisdiction by 
habeas corpus extends to all cases of com
mitment by the judicial authority of the 
United States, not within any exception 
made by Congress. 

But it is unnecessary to enter upon this 
inquiry here. The action which we are asked 
to revise was that of a tribunal whose deci
sions are subject to revision by this court in 
ordinary modes. 

We need consider, therefore, only the 
second branch of the proposition, namely, 
that the action of the inferior court must 
have resulted in a commitment for trial in a 
civil court; and the inference drawn from 
it, that no relief can be had here, by habeas 
corpus, from imprisonment under military 
authority, to which the petitioner may have 
been remanded by such a court. 

This proposition certainly is not supported 
by authority. 

In Kaine's case all the judges, except one, 
asserted, directly or indirectly, the jurisdic
tion of this court to give relief in a case 
where the detention was by order of a United 
States oommlssloner. The lawfulness of the 
detention had been examined by the Circuit 
Court for the Southern District of New York 
upon a writ of habeas corpus, and that court 
had dismissed the writ and remanded the 
prisoner to custody. In this court relief was 
d~nied on the merits, but the jurisdiction 
was questioned by one judge only. And. it ls 
difficult to find any substantial ground upon 
which jurisdiction in that case can be af
finned, and in this denied. 

In Wells's case,U the petitioner was con
fined in the penitentiary, under a sentence 
of death, commuted by the President into 
a sentence of imprisonment for life. He ob
tained a writ of habeas corpus from the Cir
cuit Court of the District of Columbia, was 
brought before that court, and was remanded 
to custody. He then sued out a writ of habeas 
corpus from this court, and his case was fully 
considered here. No objection was taken to 
the jurisdiction, though there, as here, it was 
evident that the actual imprisonment, at the 
time of the petition for the writ, was not 
under the direction of the court by whose 
order the prisoner was remanded, but by a 
different and distinct authority. 

In this case of Wells, Mr. Justice Curtis 
again dissented, and, on the point of juris
diction, Mr. Justice Campbell concurred with 
him. The other judges, though all, except 
one, were of opinion that the relief asked 
must be denied, agreed in maintaining the 
jurisdiction of the court. Judge Curtis, who 
regarded the question as left undetermined 
in Kaine's case, admitted that the jurisdlc
tion was asserted in this, and stated the 
ground of judgment affirming jurisdiction to 
be that, "as the Circuit Court had had the 

10 5 Howard, 176. 
11 14 Ib. 103. 
12 18 Howard, 308. 

prisoner before it, and has remanded him, 
this court, by a writ of habeas corpus, may 
examine that decision and see whether it be 
erroneous or not:• 

Since this judgment was pronounced, the 
jurisdiction, in cases similar to that now be
fore the court, has not hitherto been 
questioned. 

We have carefully considered the argument 
against it, made in this case, and are satis
fied that the doctrine heretofore maintained 
is sound. 

The great and leading intent of the Con
stitution and the law must be kept con
stantly in view upon the examination of 
every question of construction. 

That intent, in respect to the writ of 
habeas corpus, is manifest. It is that every 
citizen may be protected by judicial action 
from unlawful imprisonment. To this end the 
act of 1789 provided that every court of the 
United States should have power to issue the 
writ. The jurisdiction thus given in law to 
the Circuit and District Courts is original; 
that given by the Constitution and the law 
to this court is appellate. Given in general 
terms, it must necessarily extend to all cases 
to which the judicial power of the United 
States extends, other than those expressly 
excepted from it. 

As limited by the act of 1789, it did not 
extend to cases of imprisonment after con
viction, under sentences of competent tri
bunals; nor to prisoners in jail, unless in 
custody under or by color of the authority of 
the United States, or committed for trial be
fore some court of the United States, or re
quired to be brought into court to testify. 
But this limitation has been gradually nar
rowed, and the benefits of the writ have been 
extended, first in 1833,13 to prisoners con
fined under any authority, whether State or 
National, for any act done or omitted in 
pUr'suance of a law of the United States, or 
of any order, process, or decree of any judge 
or court of the United States; then in 1842 u 
to prisoners being subjects or citizens of for
eign States, in custody under National or 
State authority for acts done or omitted by 
or under color of foreign authority, and al
leged to be valid under the law of nations; 
and finally, in 1867,u to all cases where any 
person may be restrained of liberty in viola
tion of the Constitution, or of any treaty or 
law of the United States. 

This brief statement shows how the gen
eral spirit and genius of our institutions has 
tended to the widening and enlarging of the 
habeas corpus jurisdiction of the courts and 
judges of the United States; and this tend
ency, except in one recent instance, has been 
constant and uniform; and it ts in the light 
of that we must determine the true mean
ing of the Constitution and the law in re
spect to the appellate jurisdiction of this 
court. We are not at liberty to except from 
it any cases not plainly excepted by law; and 
we think it sufficiently appears from what 
has been said that no exception to this juris
diction embraces such a case as that now be
fore the court. On the contrary, the case is 
one of those expressly declared not to be 
excepted from the general grant of jurisdic
tion. For it is a case of imprisonment alleged 
to be unlawful, and to be under color of au
thority of the United States. 

It seems to be a necessary consequence 
that if the appellate jurisdiction of habeas 
corpus extends to any case, it extends to 
this. It is unimportant in what custody 
the prisoner may be, If it is a custody to 
which he has been remanded by the order 
of an inferior court of the United States. It 
is proper to add, that we are not aware of 
811'.lything in any act of Congress, except the 
act of 1868, which indicates any intention 
to withhold appellate jurisdiction in habeas 

33 4 Stat. at Large, 634. 
1' 5 Stat. at Large, 539. 
15 14 Id. 385. 

corpus cases from this court, or to abridge 
the jurisdiction derived from the Constitu
tion and defined by the act of 1789. We agree 
that it ls given subject to exception and 
regulation by Congress; but it is too plain 
for argument that the denial to this court 
of appellate jurisdiction in this class of 
cases must greatly weaken the efficacy of the 
writ, deprive the citizen in many cases of 
its benefits, and seriously hinder the estab
lishment of that uniformity in deciding 
upon the questions of personal rights which 
can only be attained through appellate ju
risdiction, exercised upon the decisions of 
courts of original jurisdiction. In the par
ticular class of cases, of which that before 
the court is an example, when the custody to 
which the prisoner is remanded is that of 
some authority other than that of the re
manding court, it is evident that the im
prisoned citizen, however unlawful his im
prisonment may be in fact, ls wholly 
without remedy unless it be found in the 
appellate jurisdiction of this court. 

These considerations forbid any construc
tion giving to doubtful words the effect of 
withholding or abridging this jurisdiction. 
They would strongly persuade against the 
denial of the jurisdiction even were the rea
sons for affirming it less cogent than they 
are. 

We are obliged to hold, therefore, that in 
all cases where a Circuit Court of the United 
States has, in the exercise of its original 
jurisdiction, caused a prisoner to be brought 
before it, and has, after inquiring into the 
ca use of detention, remanded him to the 
custody from which he was taken, this court, 
in the exercise of its appellate jurisdiction, 
may, by the writ of habeas corpus, aided 
by the writ of certiorari, revise the decision 
of the Circuit Court, and if it be found un
warranted by law, relieve the prisoner from 
the unlawful restraint to which he has been 
remanded. 

This conclusion brings us to the inquiry 
whether the 2d section of the act of March 
27th, 1868, takes away or affects the ap
pellate jurisdiction of this court under the 
Constitution and the acts of Congress prior 
tb 1867. 

In McCardle's case,19 we expressed the opin
ion that it does not, and we have now re
examined the grounds of that opinion. 

The circumstances under which the acts of 
1868 was passed were peculiar. 

On the 5th of February, 1867, Congress 
passed the act to which reference has already 
been made, extending the original jurisdic
tion by habeas corpus of the District and 
Circuit Courts, and of the several judges of 
these courts, to all cases of restraint of lib
erty in violation of the Constitution, treaties, 
or laws of the United States. This act author
ized appeals to this court from judgments of 
the Circuit Court, but did not repeal any 
previous act conferring jurisdiction by 
habeas corpus, unless by implication. 

Under this act, one Mccardle, alleging un
lawul restraint by military force, petitioned 
the Circuit Court for the Southern District 
of Mississippi for the writ of habeas corpus. 
The writ was issued, and a return was made; 
and, upon hearing, the court decided that the 
restraint was lawful, and remanded him to 
custody. Mccardle prayed an appeal, under 
the act, to this court, which was allowed 
and perfected. A motion to dismiss the ap
peal was made here and denied. The case was 
then argued at the bar, and the argument 
having been concluded on the 9th of March, 
1869, was taken under advisement by the 
court. While the cause was thus held, and 
before the court had time to consider the 
decision proper to be made, the repealing act 
under consideration was introduced into 
Congress. It was carried through both houses, 
sent to the President, returned with his ob
jections, repassed by the constitutional ma-

18 7 Wallace, 508. 
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jority in eadh .lIIDUB.e, m.n.Gl .he.came a law on 
.:the .2:71l:h ..of M.ancll,, within tei_gb.te_en .d.B!U-S &ter 
the .conc1\1sion ..of .the <W!g:umen:t. 

'J:he .eff.ect .Ji)_f :the -act :was to fl>ll8t .the _c_o._ur:t 
of its jurisdiction of the particular Ulail.e 
.then b.e!.or.e .. it .on .lffipeal, .. an.d it ls not 1'l:i> be 
,doubted ttha.t such ;w:a,s the .effect .int.ended. 
Nor will .it ·he ques.tione.d that :legiSla:tion .of 
'this char.acter is unuSllal and ::har~y to .be 
justified except upon some imperlous plil:ilic 
..exigency. 

It was, do:ubtless, within tne constitutional 
discre..tian oI Congress to determine whether 
such an e:xi~ency .existed; but ·it is not to b'e 

·presumed that Rn -act, ·passed-under such "Cir
cum.s.ta.ru::es, was.J.n.tended to rb.ai.ve.any funther 
effect tllan that .Plainly .appar.ent fr.om its 
terms. 

It is quite clear that the ·words ·ot the 'act 
:ma:c~ mcot ranly ui.ll appeals pelllding, bu:t .all 
.tiuture rn;ppe:als ·:ti» -tbhi:s iC©ur:t mmd-er tthe .ao:t ·of 
.<lH67; b.11t tthey ;Bppe:ar to ,be llimite.d. to :RP-
peals taken under that act. 

'Ilhe .w.0nds of the ir..epea:Ung ES:eo.1lion 11tre, 
\that /SD mm.olL ¢af .1Jh.e re.c.t eipproved .sRetmuacy 

5th, 1867, as authorizes an appeBll Iflmm ' ilhe 
judgment of the Circuit Court to the Su
preme Court of the lJ:nited States, 0r the ex
ercise of Blny auch jiurla.Gli.o:tion •Q.Y satd Su
preme Court on appeals which have been, or · 
may be hereafter "tail~en, lbe, and lth:e rsame is 
J.hereb-y :nepealed:" 

These words are not of dou'bttful mterJlre
tation. They repeal only so much of the act 

..of 1:B67 as iMl!bh0ri.zed appeals, or the exercise 
of ·appellate jllllisdiction tby this •.ao.urt. They 
atiecta.d 'only appeals and appellate J·urisdic
tiQn .authorized ..by itb.at act. They do .no.t 
purport to touch the appellate jurisdiction 
conferred by the Constitution, -or to except 
>!from it ·any cases not excepted by the aot of 
.1789. 'They r.ea.ch -no act ex.cept 1ihe 11.ct ,of 
.18.67. 

It .has .been SJ.lgg,ested, ht>wever, tthat ..the 
act o_f 1789, so far .as .it pro~ided for the issu
ing of writs oI habeas corrpus by this court, 
was already repereled by -the act of ·1867. ·we 
have already observ.ed that there are no re
pealing w.m::ClsJn ti:he act 0'f .1867. If'it repealed 
the act 0f ..1789, it did so by ·implication, and 
any implication <which would give to it this 
effect upon .the ac..t of 1789, w.ould ·giove it the 
-same effect upon the acts of .J.833 and 1842. 
If one ·was repealed, all were Tepea;led. 

Repeals tby implication are not fa:vored. 
They are seldom admitted except on the 
ground 0f repugnancy; and never, we think, 
when the former act can stand together with 
the new act. It is true that exercise of appel
late jurisdiction, under the act of 1789, was 
less convenient than under the act of 1867, 
but the pro,vision of a new and more con
venient mode of its exercise does not neces
sarily take away the old; and that this effect 
was not intended is indicated by the fact 
that the authority conferred by the new act 
is expressly declared to be "in addition" to 
the authority conferred by the former acts. 
Addition is not substitution. 

The appeal given by the act of 1867 ex
tended, indeed, to cases within the former 
acts; and the act, by its grant of additional 
authority, so enlarged the jurisdiction by 
habeas corpus that it seems, as was observed 
in the Mccardle case, "impossible to widen" 
it. But this effect does not take from the act 
its character of an additional grant of juris
diction, and make it operate as a repeal of 
jurisdiction theretofore allowed. 

Our conclusion is, that none of the acts 
prior to 1867, authorizing this court to exer
cise appellate jurisdiction by means of the 
writ of habeas corpus were repealed by the 
act of that year, and that the repealing sec
tion of the act of 1868 is limited in terms, 
and must be limited in effect to the appellate 
jurisdiction authorized by the act of 1867. 

We could come to no other conclusion 
without holding that the whole appellate 
jurisdiction of this court, in cases of habeas 
corpus, conferred by the Constitution, rec-

o~e.d 'b:y rmw., ai:n.u .exercised :6JrOm 1Ib'.e 
foundation of the government hithentQ, ..has 
been tte.Imn away., ~ 1ih0u.t filre ~preSBi!m. of 
.such tn.'t:ent, avn:d by lmere il!DlJillCBlliiml, 
.tttWw:ugh \the ..aperation<Of-ctlhemo.t.s<QT llB.67.:and 
0068. 

The sugge&.tihln. .made .at 'd>h.e bm:, tthat tthe 
.piwvision «if -rthe <Bet •o.f J.r78.9, rrelating to ttb.E 
'jiu11ls(liation :.df 1tbisaro:urt lb\V 1kab:eas 'UJimP'US, if 

epelV!ed ib:J:y .the cefient oI ;tihe met rl! 1a.s:z, was 
~evi~ed b-y "1lhe repeal (Qf lthe rep.eBlling ant, 
has not escaped our .oomsidere;tion. \We 'B.l"e 
inclined to think that such :woultl be the 
effect :of .the aot of Ui868, but having come 
<to the <eronalrusio:n -tb.a t the act uf l 789 was 
mo.t irepe:aled l1JW ithe act of iJ.a67, it is mat 
me.uessary·to :e:ioprress Bllltnpinion ion that JlDint. 

' !Db.e :argl!Dl'e:nt:.:l!l.a..~ing 1been roon:fiined, b.y cdi
mection .df '>the cour.t, 1lo iirlll.e <cq;nes.tian <lf juri-s
diction, this opinion 1£ limtlled to tbh111t •ql!les
:tion. The jurisdic.tion of :the co.ur.t to Jssue 
'the writ "J>rRyed for •is affirmed. 

Mi: . .McCLELLAN. Mr . .:PFesident, .r 1do 
&l'lot km0w what w:eight is t19ain,_g t.-0 be 
.given ito :going all .the ·w.ay back .to the 
Oro.w..n, but jf .it is going ,to be gi;v.en dlJJ..Y 
;weight, iI w.@uld -like to .make .reference 
dioJt mor;_e .maent.Sup.lteme O@urJi decision 
.tin 1lbe ..ca-s.e ,0f Ctilcm1be ,against 1C@nnec.ti
.cut, '.decided ,iJa .a.run. 

I am £oIJ.tending that the Co:iastitu1lion 
J:las ialmays .been interpreted to .imeaIJ. just 
the opposite from what the Supreme 
Court said in the Miramda case. I ·read 
.from the .case of C:ulombe v. Ccnin.ecticut, 
36:7 U.S. 5.68, decided in 1961, .in which 
Jnstice Firankf.urter -sah ... , wii.th r:esp.ect to 
,all the fact.ors that must be taken into 
consideration in·considerdng confessions: 

Each of these fac.tors, in compa!Ily wi.th all 
of the surrounding drcumstances-the dura
tion and conditions of detention (i! the con
fessor has been detained), the manifest atti
tude of the police t.oward rum, his physical 
and mental state, the diverse pressures which 
sap or susWn .his pow.ers of .resistance and 
.self-control-is :celevant. 'Tihe :ultimate test 
..remains that wllich has been 1lhe .only clearly 
established test in Anglo-Amenican nourts for 
.two hundred years: the test of ;voluntariness. 
Is the confess.ion the product of an essen
tially free and unconstrained choice by its 
maker? If it is, if he has willed to oonfess, 
.it may be use.d against him. If it is not, if 
his will has overborne and his capacity for 
self-determination critically impaired, the 
use of his confession offends due process. . . . 

Justice Frankfurter wrote that opinion 
in 1961. That was the Constitution and 
that was the.law of the land then. And 
who agreed to it? Listen. Here are the 
judges: Chief Justice Warren, Justice 
Black, Justice Frankfurter, Justice Doug
las, Justice Clark, Justice Harlan, Jus
tice Brannan, Justice Whitaker, Justice 
Stewart. Every one of them agreed to it 
in 1961. Four of the judges who dissented 
in the Miranda case subscribed to that 
decision as the law of the land just be
fore--5 or 6 years before-the Miranda 
case. 

Yes, Mr. President, if you want to go 
back, g'o back 200 years. For 200 years, 
the test has been voluntariness, not an 
arbitrary question of whether a warning 
was given or was not given. The court 
absolutely, time and time again, said the 
Constitution did not require that. 

All we are trying to do with this pro
vision in the law is to go back to the 
Constitution that was abandoned and 
deserted by those who rendered the opin
ion in the Miranda case. 

iMi-r. ~. wntellml. tbalk 'about long 
ltgo. \l:,no'k e1t ~hat is 1ml!>.Perfu1g today. 
Look -at 4thoseeharts. 

.Mr. President, I .ask ulilanimous .con
tS.ell t .t0 .llirs.e.rt ..iJi1 J;Jae :REOOIID at fhis Jl(lint 
.as a J>B.I'Ji of my n.emronks lBtI'l -O_pelil 1letter 
d;o :the Bliesident .of .the United Sta1ies, 
}published in 1last JF1DiQlay s WaGhmg.ton 
Star, signed by Park & Shof), Inc., 
'be_gging Congress for prote.cti-on in 
'Washington. 

Tber.e being no ol:U.ection, .the open Jet
ter was .ru;dered lto be .JPXinted iin tlile 

.lRE.a<ilRD, :as !follows: 
1rFrom the 'Washington (D.C.), Evenl:ng Star, 

May17, '1968] 

"':AN OPEN LE'.!TER TO: THE PRESIDENT OF T.HE 
UNlXED STATES-"THE CONGRESS 'OF '.l.',HE 
UNJ:TED 8.TATES-"THE .MA.YQR _A'ND OFFICIALS 

OF .THE .DlsTRICT OF f'OLUMBIA 

"All .oiti:aeru; •Of .the •U..Wted St.at.es .hav_.e a 
.night tG ~ .their :ne.ti.muld .ca~aJ.. ra.nd .this 
;llight ..ahou.l.d ·be ,de»ied ctr.a> mm.a. Atll ~t!Eens 
lha"\le .a ~tamt ~gh...t ito .d.!i> .sG> \Vlith 
.ai.ea.s.ona"Dl:e aa.suranc:e \Qf ip.ersenal :Sa.ftaUy. 'illl:is 
Jlne.am of .e.v..er~ Amelli.e.am. .Jlr..am .ollilllh.oo.d, 
1th.is l}UlhvJJeged ,pilgnim&ge tG> tbhe "Bll.Ili>ne .af 
ilibeney., Js ..ru>w d.e:ni.a.Q .110 the w.a.s:t ~o.ni.ty of 
.the ~ple .by di.be .ao.tlo:m; •Glf .a .iie.w . .a:b.e ma
.IJ.ruli.t..Y IUf the 1POO.Ple ,ane .a.1iraid ·1'0 vJsL.t W.ash
.J.n~oll,, .Btnd !Dlalll_-8' ,.of .its .o;wn oiti.zens are 
ile.~11\g tthe·ciw. 'Ilhe -eikee.t <iUl ihnlsi:ness, )pllop
\flr.ty "Ua.l.ues, Mld ~tax maome ..ca.n Jllat ..escape 
e¥en .Dhe .casual ·olils.e1wer, nor ,can the £ffect 
.on .th.e .support ne.e.ded by .the ~ple:S repre
.s.entati ves. 

".':Che -economic adv-a.nc.eme:nt, ~or ev_.en .sur
vi-val, of the entili'e comm.uillity 0f Washing
.ton depends lar.gely .on the .existence :and 
gro.wth of .commel!ce \wJthin ,the city. If 
all commerce oea.-sed, 1the c0mmunii(y wo.uld 
cease. The dai~~ .ine.e.ds .of ,the people, .nich and 
poor alike, for food, ,010thing, shelter, trans
portation, services, health, .recre91tion, and 
.many other asp.e.cts of life ar_e :pl'DVided by 
the business .c_ommu-nity. In many ru:eas of 
:this metropolis the innoc.ent -citi2lellil are now 
.denied convenient access t© these require
..xnents because •businesses 1h1We- been de
.:Stnoyed or d.l:i>ven o.ut by a.rs.on, •lo0ting, and 
..ever .increasing harassment, violence, and 
.o_pen crime. 

"These same businesses provide .t:ne ·qppor
tuni ty for tens ·of ··thousands to support 
themselves and their families, but many are 
now denied the means of Ii velihood by the 
destruction or dispersal of the businesses for 
which they had worked. Why do the many 
innocent have to continue to suffer while 
the few guilty run rampant through the 
streets? 

"The taxes of the business community pro
vide a large part of the support of the social 
welfare, police, fire and other public func
tions of this city. Taxes have been increasing, 
and are expected to increase more, but pro
tection has been decreasing, and if the recent 
past is any indication, it is expected to de
crease more. 

"As businessmen and as private citizens we 
want to live within the law, but we want 
others also to live within the law. We want 
the protection and justice of the law for all. 
We want to respect the rights of others, but 
we want them to respect our rights. 

"Men have given into the hands of society 
their ·own defense and the defense of their 
families in order to attain order and the gen
eral welf.are through law. Not fear or intimi
dation, but love of civilization has been the 
genesis of the self-control and the reluctance 
to react with force against force on the part 
of threatened communities during recent 
disorders. There may well be a dangerous 
misunderstanding of this point on the part 
of a militant few. If people are pressed too 
far, or if their families, communities, or 
means of livelihood are threatened beyond 
endurance or beyond the ability or willing-. 
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ness of society to pro_vide adequate protection 
they will retake into their own hands their 
inalienable right to self-defense and sur
vival. 

"This nation has borne the allegedly spon
taneous rape of its cities with restraint and 
patience beyond ordinary understanding, but 
the eyes of the whole country are now on 
Washington, and with a clear understanding 
that the approaching events will not be spon
t aneous. An aura of uncertainty and person
al insecurity, a growing smog of fear, hangs 
over this, the national capital. It is not just 
another city. It belongs to all Americans, and 
all Americans are watching. Continued order 
and justice under a common law depends on 
the outcome. If the Government is incapable 
of assuring the security of the capital and 
the personal protection of less than a million 
citizens, you may fully expeot that the lesson 
will not be lost on two hundred million. 

"Our national policy has been to assure 
national security wherever possible through 
the existence of sufficient force to be an 
overwhelming deterrent to aggression rath
er than through the use of that force to 
punish aggression. Will the Government of 
the District of Columbia and the nation 
provide an overwhelming deterrent to vio
lence? Will they provide visible police and 
troops sufficient to discourage the criminal 
few from acts which unfortunately and un
justly are often blamed on the innocent 
majority of one segment of our whole peo
ple? Or will they allow an apparent danger 
to become a real disaster? Will they hear 
the guilt of driving each State, each city, 
and even each citizen to provide his own pro
tection? Will their example teach each in
dividual that in order to survive he must 
meet the threat of force with force, action 
with reaction, and counter reaction with 
escalation until the fabric of our society and 
our civilization is rent asunder? 

"We of the business community feel that 
we have some guilt for not having pressed 
for greater protection in the past, for hav
ing allowed ourselves to be intimidated by 
the potential and at times real threat in
herent in sticking one's neck out. But it is 
time to stop worrying about sticking our 
necks out, about not getting involved. We 
are involved, and we intend to defend the 
oommeroial and economic interests of this 
city and its people. We ask for the protec
tion to which we have a right, for our lives 
and property and for the lives and property 
of the entire community. It will be achieved, 
but we prefer thait it be achieved through 
the law. 

"We ask for a deterrent to destruction, not 
only a promise of control after it has started. 
A curfew is an effective emergency weapon 
to curb destruction, but it penalizes the in
nocent far more than the guilty. Use of a cur
few for long periods in itself could destroy 
large segments of commerce. If sufficient 
police are patrolling this city, are seen in 
large enough concentrations and numbers, 
and are known to be authorized to enforce 
the law with all means necessary, serious riot
ing, arson, and looting will never have the 
chance to begin. If sufficient police are un
available, there are in the area of Washing
ton and at the disposal of the Commander
in-Chief more than sufficient troops to pro
vide the necessary show of force. It would 
seem preferable to show force before, rath
er than to have to use it afterwards. 

"It is obvious to all that the existing num
ber of police does not allow adequate pro
tection, especially when their effectiveness is 
reduced drastically by imprudent restraints. 
We, therefore, ask that troops be placed on 
duty to supplement the police forces prior 
to and during the impending demonstrations 
that they be made clearly visible in sufficient 
numbers to provide an overwhelming show 
of force, and that the President of the United 
States and Government of the District of 
Columbia make a public statement of policy 
that the police and the troops will be author
ized and directed to use all force necessary 

to assure the peace and order of the com
munity. 

"You have taken the oaths of the highe~t 
offices of this land that you will to the best of 
your abilities preserve, protect, and defend 
the Constitution of the United States. That 
Constitution guarantees the rights of the 
citizens to live in peace and free from fear. 
We citizens now call upon the executive, leg
islative, and judicial officers of the United 
States and of the District of Columbia to ful
fill their oaths of office. 

"Very truly yours, 
"PARK AND SHOP, !NC." 

This letter is sent at the unanimous re
quest of the Executive Board of Park and 
Shop, Inc., which represents over 200 member 
merchants and professional firms and over 
95 % of all commercial parking facilities in 
the District of Columbia. 

Mr. McCLELLAN. Mr. President, we 
are not going to protect these people by 
merely passing title I. I have business
men coming to me and telling me they 
cannot get insurance in Washington to
day. Why? Because law enforcement 
has broken down. Why? Because the Su
preme Court is turning criminals loose 
and establishing precedents under which 
the lower courts have to turn them loose, 
notwithstanding that they are known 
to be guilty and have confessed their 
guilt. 

Mr. President, I ask unanimous con
sent to also insert in the RECORD as a 
part of my remarks an article which ap
peared in today's Washington Star, with 
the headline "1967 Bank Robbers Put 
Record Take Above $8 Million." 

There being no objection, the .article 
was ordered to be printed in the RECORD, 
as follows: 

IN 1967 BANK ROBBERS PUT RECORD TAKE 
ABOVE $8 MILLION 

NEW YoRK.-Losses from bank holdups and 
burglaries and the number of such attacks 
reached record highs in 1967, the American 
Bankers Association says. 

A total of 1,591 holdups and burglaries of 
banks occurred last year, causing losses of 
$8.7 million. 

The previous record was in 1966, when there 
were 1,088 similar attacks with losses of $4.8 
million. 

Holdups numbered 1,318, up from 865 the 
previous year, causing losses of $7.2 million 
compared with $3.7 million in 1966. 

The number of burglaries rose to 273, with 
$1.5 million in losses in 1967 compared with 
223 and $1.1 million in losse8 in 1966. 

Herman C. Eberts, chairman of the ABA 
Insurance and Protective Conunittee, said 
the increase in bank crimes "is part of a 
greater social problem which will require the 
cooperative efforts of all levels of govern
ment, of business, and, indeed, of society 
in general." Eberts is president of the First 
National Bank, Melbourne, Fla. 

CRIME RATE CITED 
Banks with their depositories of money can 

expect added attacks whenever the nation 
has a high level of crime, said an ABA spokes
man in disclosing the figures over the week
end. 

The ABA said the average loss per holdup 
attack rose from $4,300 in 1966 to $5,400 last 
year but that almost half of all hold-up at
tacks--46 percent-netted the bandits noth
ing or less than $1,000. 

Of 1,318 attempted holdups, 259 were 
frustrated. Bandits involved in the success
ful holdups got bank loot totaling $9.231 mil
lion but $2.011 million was recovered from 
bandits apprehended. 

A total of 639 bandits were arrested and, 
said the ABA, "additional arrests and re
coveries of loot are anticipated." 

AVERAGE LOSS RISES 
Eighty-seven holdups came as banks were 

opening or closing for the day. Drive-in banks 
were attacked 54 times, twice the number in 
1966. 

The average loss through burglary in 1967 
was $5,700, up from $5,000 in 1966. Of the 273 
burglary attempts, 121 came on holidays or 
weekends. There were 118 unsuccessful bur
glary attacks. 

The ABA said embezzlements of $10,000 
and over totaled 132 in 1967, 32 below the 
previous year. However, losses totaled $13.7 
million, compared with $12.l million in 1966. 

Mr. McCLELLAN. Mr. President, I 
read the first two paragraphs. It has a 
New York dateline: 

Losses from bank holdups and burglaries 
and the number of such attacks reached rec
ord highs in 1967, the American Bankers As
sociation says. 

A total of 1,591 holdups and burglaries of 
banks occurred last year, causing losses of 
$8.7 Inillion. 

The article continues: 
The previous record was in 1966--

Just the year before-
when there were 1,088 similar attacks with 
losses of $4.8 million. 

It is significant to note that in 1 year's 
time, from 1966 to 1967, bank robberies 
increased 46 percent in the Nation, and 
the take went up 81 percent from the 
year before. 

We are talking about crime in America 
today, not what happened under the 
Crown somewhere else. I say that, what
ever happened in the past, under the 
Constitution as interpreted by some of 
the best jurists we have ever known in 
this country, we had less crime. A crimi
nal could be convicted and sent to jail, 
where he belonged. Today it is doubtful. 
The insecurity as a result of Court rul
ings is frightening. I know that from the 
expressions I hear and from the way 
crime has tended to greatly increase 
since the Court started the so-called 
liberalization to turn everybody loose. 

Mr. TALMADGE. Mr. President, will 
th~ Senator yield me 20 minutes? 

Mr. McCLELLAN. I yield 20 minutes 
to the Senator from Georgia. 

Mr. TALMADGE. Mr. President, the 
wave of lawlessness and fear that have 
gripped this Nation require prompt con
gressional action. 

The Omnibus Safe Streets and Crime 
Control Act of 1967 is badly needed leg
islation that will advance national ef
forts to curb and control crime in the 
United States. 

Millions of American citizens live in 
fear for their personal safety and the 
security of their families, their homes, 
and their businesses. The root of this 
fear is rampant crime in the streets. 

Since 1960, the total volume of serious 
crimes reported in the United States has 
increased more than 60 percent, with 
violent crimes showing about a 50-per
cent rise, and property crimes are up 
about 65 percent. 

Latest Federal Bureau of Investigation 
figures for 1967 report a 16-percent in
crease in serious crime over 1966. In the 
past 12-month period, crimes of violence 
rose 15 percent; robbery 27 percent; 
murder 12 percent; forcible rape 9 per
cent; and aggravated assault 8 percent. 
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This new crime cannot be attributed and security ·of our people have also 

to the natural increase in U.S. popula- greatly diminished. During .the calendar 
tion. The fact is, serious crime has been year 1966, law .enforcement agencies suc
increasing at a rate almost eight ·times cess:f)nlly solv:ed an ,average of 24 per
our population g.rowth. cent of the serious crimes which came 

The recitation of these statistics may :t0 their attention. This was a substantial 
seem to be an academic exercise. But it 8 percent decline from the year before. 
is far from that. Crime is a grim reality Contrary to the old saying, crime does 
for the young child who is criminally as- pay in far too many cases. 
saulted, to the corner grocer who is re- Throughout the ages, society has as
peatedly robbed, to the elder.ly lady at sumed that the most effective deterrent 
the bus stop who is mugged and brutally to crime is knowledge on the part of the 
beaten, and to thousands of other citi- potential criminal that he will be ap
zens who each day are victimized by prehended and severely punished. It is 
vicious punks and hoodlums. just as true that the criminal mind de-

To express it in even more meaning- rives encouragement from the knowledge 
ful terms, in Washington, D.C.-in this 0r belief that his apprehension is not 
would-be showplace of the world-four ·v.ery likely, or that if he is caught he will 
merchants were shot to death in their be turned loose, with perhaps just a slap 
places of business inside a recent period on the wrist. 
of just 15 days. The fear of crime and the We must also consider why law en
tmgedy of crime is very real indeed to forcement officers find it increasingly dif
the families and loved ones of these men, .ficult to obtain convictions. It is not be
just as it is to other businessmen in cause police departments are inefficient. 
Washington who recently secured a full- Nor is it because prosecuting attorneys 
page ad in the Washington Post to a:P- are derelict in their duties. 
peal for protection against criminals in The executive director of the Interna-
the Nation's Capital. tional Association of Police Chiefs, Mr. 

Again, to translate these statistics in- Quinn Tamm, came straight to the point 
to human terms, 'last Thursd&y night by _declaring: 
five public bll.Ses were held .up, and one .As fast as we adapt modern ,tachnology 
bus driver was shot and killed . .City bus and sooial concepts to police .use, we find 
drivers ar.e deman<ding piroteoti0ll, much ourselves being denied .:the use of the .sim
in the ..same way that policemen ride .Plest, basic, investigative techniques by vir
cshotgun @n subways m some of our ·cities. tue of the Supreme Court's decisions. . . . 

I cite \the Disttiot of Columbia 0Il1y as He was referring to .such landmark 
an example of what is being repeated in cases as Ma:llory, Escobedo, and Miranda 
city after city across our land, and not aga;inst Arizona, with which we rare all 
gust in our metropoHtan areas but also familiar. During hear.ings held by the 
in our "SUP.Posedly safe and secru:e .Subc.emmittee on Criminal Laws ·and 
suburbs. The natural .reaction of the t.P.Itoo.edures .of the .Semat_e..Judioiary Corn
man on 'the street, to wllat the FBI has 1mittee eal'lier this year, witness after 
.called an a:v.alanche of .crime sweeping witness produced testimony and evidence 
America, is utter ,shock. People ask, how that Miranda and similar decisions have 
does 1t happelil, ~and what are we ge>ing J>laced a severe .handicap upon our 
to do ·about ·:t? j.udges, prose.c:utor.s, and .polic.emen in .the 

We have in 'our country today an in- _fight against crime. 
creasing disrespect not only for the law, we have more than ample evidence to 
but for .all constituted authority. The support the warning that was issued by 
policeman, as an lnstrument of the Jaw, .Justice White .in his .strong ,dissent when 
is scorned, mdic.uled, and .abused. His job the Supreme Court 111.anded down its 5 
is probabl¥ the most thankless in all the to 4 decision in the Miranda case in 1966. 
_country. He i-s :hamstrung by the courts, Said Justice White: 
and weakened by public apathy. He is :In some .u,nklnown n:umber of cases, ,the 
Testraiined by r>tildlfo pdlicy, ·and very .court .rule will ,i:et.m:n a k!iller, a rapist, -.or 
·often set 'Upon b_y -mobs in the course of other _criminals to the streets ..or to the en
tzying to make am .arrest. vironment which produced him to .repea.t his 

'Wliile ;cl'imina1 thugs r.arun ,the . .str,eets -crime whenever 1t pleases him. 

J.E. sea:ccla .ill ca ~atim, ,cm.r ...sooiecy is .In .case ,afd;er case across ·the oountcy, 
lurtlrer !Pl~ed 1l81 <fhFlf>thfrr element 1'1l1:18:t · oolllwie.tions ttha.t -were :a.ound have lbeen 
:tI_-.a vels . mader ~e ill!lfity ~barmer :0£ ~IV.J.l t0verJrurliled, .and DTiminals :who Ji31.v.e <con
diSID ~diem~e. 'lr.trese .: a.re . the "Oelf- fessed to crimes, including murder, lhave 
tt."IJPomt~tl. Judges ·0f wh~oo laws '~re good been .set free upon society. It appears 
-and 'which :ta:ws are bad, a~~ w~ch ones -that our high courts are mor_e -concerned 
ought to be obeyed and whic.u disobeyed. w.iith securing the alleged ,rights of cnimi
These are people_ who ~ake a mockery of na:ls than with ·hlle :s:aifety amc!l :secuntty of 
o~r 'laws, a:nd who believe they have a law-abiding •mtizens. 
-nght to take to ·the -street, and use or . . 
abuse thela.w as.they see fit. Mo~e c~r:cern is .b~mg shG>~n .f?1" legal 

I .concur w.hdlehear.tecily with ..FBI Di- .tecl:l.N1call ties tman with ~lae Wl!~al ,1-ssue of 
rector J. EQgar liioGW.er that this doctrine wi;iether .the J:le~en.daJBt .lB gui.11'$' of .the 
·is .vezy .im.uclil ill.esPDlilfllhle If©ir fue tmrrnoil _crime with w.h1ch Jae is ~h~ tRnd 
in lOUr :stmets llmd tor tthe ·incr:ease of :w.he.ther ?e ~u~ht to be ,pmushe.d. 
rcrime m Ameniea. U.S. D~stt~et Jiudge .t.M~mder H~ 

]n iarotemptiing .t 0 ~ft(') -the 'Foot 'df 1fue of the District of Columbia has sttutre:d: 
erime problem, we must 'a1s-© -seriously I must say that I some.times feel, w.lmn I 
consider the _effe.cti:veness of Jaw enforce- .am trying a ,cnimi.nal .case, ..as .iif J: ,am .in a 
numt ,and judicia:i:y ~stems in llanfiling "to_..Psy turv;y wor.Hi: J: am not try,in;g the ac
;the cr.i.niinal. 'CUSed, I -am trying the pnltceman-did he 

break any rules-? ... 'The llaw has begun ito 
Unf0rtmm-ately, the $UC.C8SS of law en- lose stght •Of .the I'ights of rthe llJUb1ie 'lt'Ild 

forcement 0fficers in Ii>rosecuting crime .the rights of the victim l!If the cnime .. .. r 
is diminishing. And with it, the safety think that the way of our administration of 

.criminal Justice has ·recently dev.eloped, there 
is something radicall.Y wrong with .it, and it 
needs correction. 

iI could not agree with Judge 'Holtzoff 
more. Thereiis something:a.-a.dicaiU~--w.Itong 
with the administration of justice. I sub
mit that title II of the pending bill will 
go a long way toward oorr.ection of .the 
.situation. 

Title II will give meaning to the fact 
that American courts are su.pposed to be 
courts of justice, and not just c_ourts of 
mercy. 

Because of the Miranda decision, the 
value of _confessions in the conviction of 
a criminal has been minimized greatly. 
In fact, Miranda has virtually made vol
untary confessions a thing of the past. 
The district attorney for the city of 
Philadelphia stated that the trend is to
ward the elimination of confessions com
pletely. District Attorney Arlan Spectre 
based his warning upon a study on the 
effects of the Miranda decision that 
showed that the percentage of criminal 
suspects who gave statements to the po
lice has been cut in half since the Mi
randa decisi0n. 

Title LI of ..the pending bill would allow 
the trial judge to determine whether a 
confession is voluntary by examining all 
the cirL:umstanoes surroundin:g the state
ment of 1;he accused. Whether ·a oonies
sion is voluntarily rendered is a .question 
of fact, not one of law, and it shcmld .be 
decided at the trial court lev_el. 

Facts which the trial cnurt would 'take 
into ·account include 1the length of time 
between arrest and arraignment, ·whether 
the defendant lmew the nature of the 
offense with which he was cha:ztged or 
suspected, whether he was aware tbat 
he was not required to make a .statement, 
and whether he knew himself to be en
titled to the services of counsel. 

I submit that a trial judge, w.ho is fa
miliar with the facts of the case and 1the 
live testimony of witnesses, is ·better able 
to determine whether a confession is vel
untary than an appellate ·c0urt ·wlaich 

.must examine a .cold record. 
Another desirable feature of title II 

would free State courts from disruptive 
Federal c0urt activity, aRd .strengthen 
the State's 1>0wers to enfonc.ethei-.r cnimi
•nal laws. Thi£ is ·the ipr.ovision to ·limit 
Fede:rnl .iiurlsdiction to revJew R .state's 
\Count de.cision ne_gairdil'lg volll!iltSJcy OClfln
:feesions, pl!ov:ided ·the decision had al
ready been upheld by the Jniighest 11/P.l'>el
la te •nourt of the Sta1te. 

Mr. President, I urge i.the ado!1ltion of 
bttfie II. It will restone tSome .balance to 
,Qur $Y.Stem of j»stice-a -system which 
Jn.as become far too meigh:ted in !favor ,Ci>f 
.thle ·cIJiminal. 

Let Jls rhope .that it will .ails.Ii> hel.Ii> 10oun
terao.t the J.awless:ness -and ·the .fear of 
.le;wlessness tha.t 1.PlagiUe America today. 

.I lthsmk lilW disbi:ng;:ui'Shed kiend mrem 
.i.Anlmm.sru; f.or ~elding 1t0 rme, and .i _y:ield 
JJhe :ftom:. 

Mr. McCLELLAN. Mr. . .iRnesident, I 
thhmnk :b:lne rliti&tin_gnialn.6d ;Senm1lor fnom 
Gfi!imgiia ;far uhe e:r.w }ltble 1Pr.esem.t8ltion of 
1bis-wiews(J!)lll theliss.uem@:w:pe:m._-ding bef011e 
dme Sena1le. 

.mt$ werw gm~g dID kn©w tmat tlhe 
&nait.a>r Jis IRU~i:nrg ltln.e dedisiml rthe 
SBma:li.e Uumci.ary ...Oo:rmnll:trtlee Jhas itaken 
Jin .reponti:ng drhe !Illeasul!e, and particu
larly with respect to title II that deals 
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with confessions and would undertake to 
establish a just rule for the admission of 
voluntary confessions-a rule that would 
return to reason the procedures required 
in criminal cases where a confession or 
incriminating statement is offered in evi
dence. 

Mr. President, I am glad to yield 10 
minutes to the distinguished Senator 
from South Carolina. 

The PRESIDING OFFICER. The Sen
ator from South Carolina is recognized 
for 10 minutes. 

Mr. HOLLINGS. Mr. President, crime 
in the United States today has reached 
such phenomenal proportions that the 
peace and security of our citizenry is 
seriously threatened. The latest figures 
from the files of the FBI reveal that a 
serious crime-murder, forcible rape, ag
gravated assault, robbery, burglary, lar
ceny, and auto theft-occurs every 6 
minutes in this country. One murder is 
committed every 48 minutes, a forcible 
rape oocurs every 21 minutes, an aggra
vated assault occurs every 2 minutes, 
one robbery occurs every 3 % minutes, a 
burglary occurs every 23 seconds, a lar
cency occurs every 35 seconds, and there 
is one auto theft every 57 seconds. For 
the last reported year property worth 
more than $1.2 billion was lost by rob
bery, larceny, and auto theft. There were 
more than 6,500 murders and 43,500 ag
gravated assaults against innocent citi
zens of our land. 

These statistics are staggering to the 
imagination. It is almost inconceivable 
that this amount of crime and lawless
ness exists in our country. 

What is responsible for this? Who is 
to blame? These are questions being 
asked on every hand today. There is no 
easy answer. In a sense, we are all to 
blame-every man, woman, and child in 
America. 

But there is yet a far more impor
tant question. What are we going to do 
about this problem-a problem that 
our national leaders proclaim as the 
No. 1 domestic problem of our Nation
the problem of crime and lawlessness. 
Seventy-five percent of the Governors of 
our States responded to a White House 
inquiry in February of this year that, of 
all the problems faced by them and their 
States, law enforcement was the gravest 
and most crucial problem. Something 
must be done to reverse this present 
t.rend of lawlessness or else we will, in a 
very short while, be in the grips of 
anarchy and chaos. 

Title I of the bill before us is a first 
step in the right direction to curb this 
problem by providing much needed fi
nancial assistance to our police depart
ments to strengthen and improve law 
enforcement throughout the Nation. 

Title II is a most crucial piece of leg
islation directed towards returning our 
system of criminal· justice to the rule of 
reason in admitting into evidence volun
tary confessions. 

Justice Frankfurter said years ago 
"the bite of the law is in its enforce
ment." But with 87 out of every 100 of
fenders in our country going free and 
escaping any punishment, the criminal 
knows there is very little bite to the law 
today. No longer can it be said that 
crime does not pay when there is now 

only a 13 percent chance that an of
fender will be caught and punished and 
the criminal knows this. There is no 
questioning the fact that the recent de
cisions of the Supreme Court have con
tributed greatly to this problem. The 
greatest of all deterrents of crime-the 
likely prospect of apprehension, prosecu
tion, conviction, and just punishment of 
the off ender-has been so weakened and 
impaired that it no longer is having 
much force or effect. 

The problems in police procedure 
created by the exclusionary rules laid 
down in the Miranda case, 384 U.S. 436 
(1966) are contributing to this crime 
problem. Prior to this decision the police 
were getting statements in some 80 out 
of every 100 cases, but following Miranda 
suspects made statements in only 41 per
cent of the cases. Often these statements 
were not incriminating on their face, but 
served very valuable purposes in investi
gating crime. The record is replete with 
sufficient data to convince any right 
thinking person that this and other 
Supreme Court decisions has greatly re
tarded the solution of crime. 

Commissioner David H. Pine, of the 
President's Crime Commission in the 
District of Columbia in the Commissfon•s 
report of 1966, stated: 

Crime increases when the law enforcement 
process is lax and uncertain. This premise 
... is axiomatic. Law violations must follow 
and be encouraged by loopholes and tech
nicalities in the judicial process (p. 889). 

And it is just these technicalities re
quired of our police officials that result 
in self-confessed murders, rapists, arson
ists, muggers and thieves being released 
back upon an unprotected and innocent 
society. 

Title II returns us to the historical 
rule of reason in admitting into evidence 
confessions when voluntarily made. Any 
money that the Congress appropriates 
to strengthen law enforcement across 
the country will be wasted unless we also 
enact legislation to get the criminals off 
the streets and into the jails where they 
belong. 

Mr. President, our distinguished col
league, the Senator from Maryland, cited 
quite a bit of the English common law. 
A moment ago the distinguished Senator 
from Arkansas pointed out the decision 
of Culombe against Connecticut, of some 
6 years vintage. In Miranda against . 
Arizona, of less than 2 years vintage, 
Justice White in his dissenting opinion 
said: 

As for the English authorities and the 
common-law history, the privilege, firmly 
established in the second half of the 17th 
century, was never applied except to prohibit 
compelled judicial interrogations. 

Citing further from the dissenting 
opinion of Mr. Justice Harlan, joined in 
by Justice Stewart and Justice White: 

I believe the decision of the court rep
resents poor constitutional law and entails 
harmful consequences for the country at 
large. 

This has obviously been the result of 
the Miranda decison. And what is being 
attempted here in title II of the pending 
bill is to put the law back where it was 
6 years ago in Culombe against Connecti
cut, or, more specifically that four Jus-

tices of the Supreme Court found to be 
constitutional in dissenting opinions of 
Miranda. 

Mr. President, I ask unanimous con
sent that the dissenting opinions of Jus
tices Clark, Harlan, and White be 
printed at this point in the RECORD in 
their entirety. 

There being no objection, the dissent
ing opinions were ordered to be printed 
in the RECORD, as follows: 

[June 13, 1966] 
MR. JUSTICE CLARK, dissenting in Nos. 759, 

760, and 761, and concurring in result No. 
584. 

It is with regret that I find it necessary to 
write in these cases. However, I am unable to 
join the majority because · its opinion goes 
too far on too little, while my dissenting 
brethren do not go quite far enough. Nor can 
I agree with the Court's criticism of the 
present practices of police and investigatory 
agencies as to custodial interrogation. The 
materials it refers to as "police manuals" 1 

are as I read them, merely writings in this 
field by professors and some police officers. 
Not one is shown by the record here to be the 
official manual of any police department, 
much less in universal use in crime detec
tion. Moreover, the examples of police 
brutality mentioned by the Court are rare 
exceptions to the thousands of cases that 
appear every year in the law reports.2 The 
police agencies-all the way from municipal 
and state forces to the federal bureaus-are 
responsible for law enforcement and public 
safety in this country. I am proud of their 
efforts, which in my view are not fairly 
characterized by the Court's opinion. 

I 

The ipse dixit of the majority has no sup
port in our cases. Indeed, the Court admits 
that "we might not find the defendants' 
statements [here] to have been involuntary 
in traditional terms." Ante, p. --. ln short, 
the Court, has added more to the require
ments that the accused is entitled to con
sult with his lawyer and that he must be 
given the traditional warning that he may 
remain silent and that anyihing that he says 
may be used against him. Escobedo v. Illinois, 
378 U.S. 478, 400-491 (1964) . Now, the Court 
fashions a constitutional rule that the police 
may engage in no custodial interrogation 
without additionally advising the accused 
that he has a right under the Fifth Amend
ment to the presence of counsel during in
terrogation and that, if he is without funds, 
that counsel will be furnished him. When at 
any point during an interrogation the ac
cused seeks affirmatively or impliedly to 
invoke his rights to silence or counsel, inter
rogation must be foregone or postponed. The 
Court further holds that failure to follow the 
new procedures requires inexorably the 
exclusion of any statement by the accused, 
as well as the fruits thereof. Such a strict 
constitutional specific inserted at the nerve 
center of crime detection may well kill the 
patient.3 Since there is at this time a paucity 

1 E .g., Inbau and Reid, Criminal Interroga
tion and Confessions ( 1962) ; O'Hara Funda
mentals of Criminal Interrogation (1956); 
Dienstein, Technics for the Crime Investi
gator (1952); Mulbar, Interrogation (1951); 
Kidd, Police Interrogation (1940). 

2 As developed by my Brother HARLAN, post, 
pp. --, --, such cases, with the excep
tion of the long-discredited decision in 
Braum v. United States, 168 U.S. 532 (1897), 
were adequately treated in terms of due 
process. 

3 The Court points to England, Scotland, 
Ceylon and India as having equally rigid 
rules. As my Brother HARLAN points out, post, 
pp.--,--, the Court is mistaken in this 
·regal'd, for it overlooks counterbalancing 
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of information and an almost total lack of 
empirical knowledge on the practical opera
tion of requirements, truly comparable to 
those announced by the majority, I would be 
more restrained lest we go too far too fast. 

Constitution has prescribed its holding 
and where the light of our past cases, from 
Hopt v. Utah, 110 U.S. 574, (1884), down to 
Haynes v. Washington, supra, 

II 

Custodial interrogation has long been rec .. 
ognized as "undoubtedly an essential tool in 
effective law enforcement." Haynes v. Wash
ington, 373 U.S. 503, 515 (1963). Recognition 
of this fact should put us on guard against 
the promulgation of doctrine rules. Especially 
is this true whe!l'e the Court finds that 
"the * • • are to the contrary. Indeed, even 
in Escobedo the Court never hinted that an 
affirmative "waiver" was a prerequisite to 
questioning; that the burden of proof as to 
waiver was on the prosecution; that the 
pres,ence of counsel-absent a waiver-dur
ing interrogation was required; that a waiver 
can be withdrawn at the will of the accused; 
that counsel must be furnished during an 
accusatory stage to those unable to pay; nor 
that admissions and exculpatory statements 
are "confessions." To require all those things 
at one gulp should cause the Court to choke 
over more cases than Crooker v. California, 
357 U.S. 433 (1958) and Cicernia v. Lagay, 
357 U.S. 504 (1958), which it expressly over
rules today. 

The rule prior to today-as Mr. Justice 
Goldberg, the author of the Court's opinion 
in Escobedo, stated it in Haynes v. Washing
ton-depended upon "a totality of circum
stances evidencing an involuntary ... ad
mission of guilt." 373 U.S. at 514. And he 
concluded: 

"Of course, detection and solution of crime 
is, at best, a difficult and arduous task requir
ing determination and persistence on the 
part of all responsible officers charged with 
the duty of law enforcement. And, certainly, 
we do not mean to suggest that all interroga
tion of witnesses and suspects is impermis
sible. Such questioning is undoubtedly an es
sential tool in effective law enforcement. The 

prosecutorial advantages. Moreover, the re
quirements of the Federal Bureau of Investi
gation do not appear from the Solicitor Gen
eral's letter, ante, pp. --, --, to be as 
strict as those imposed today in at least two 
respects: (1) The offer of counsel is articu
lated only as "a right to counsel"; nothing 
is said about a right to have counsel present 
at the custodial interrogation. (See also the 
examples cited by the Solicitor General, 
Westover v. United States, 342 F. 2d 684, 685 
(1965) ("right to consult counsel"); Jackson 
v. United States, 337 F. 2d 136, 138 (1964) 
(accused "entitled to an attorney").) In
deed, the practice is that whenever the sus
pect "decides that he wishes to consult coun
sel before making a statement, the interview 
is terminated at that point .... When 
counsel appears in person, he is permitted to 
confer with his client in private." This 
clearly indicates that the FBI does not warn 
that counsel may be present during custodial 
interrogation. (2) The Solicitor General's 
letter states: "[T]hose who have been ar
rested for an offense und,er FBI jurisdiction, 
or whose arrest is contemplated following 
the interview, [are advised] of a right to 
free counsel if they are unable to pay; and 
the availability of such counsel from the 
Judge." So phrased, this warning does · not 
indicate that the agent will secure counsel. 
Rather, the statement may well be inter
preted by the suspect to mean that the bur
den is placed upon himself and that he may 
h ave counsel appointed only when brought 
before the judge or at trlal-but not at cus
todial interrogation. As I view the FBI prac
tice, it is not as broad as the one laid down 
today by the court. 

line between proper and permissible police 
conduct and techniques and methods offen
sive to due process is, at best, a difficult one 
to draw, particularly in cases such as this 
where it is necessary to make fine judgments 
as to the ejfective of psychological coercive 
pressures and inducement on the mind and 
will of an accused .... We are here impelled 
to the conclusion, from all of the facts pre
sented, that the bounds of due process have 
been exceeded." Id., at 515. 

III 

I would continue to follow that rule. Under 
the "totality of circumstances" rule of which 
my Brother Goldberg spoke in Haynes, I 
would consider in each case whether the 
police officer prior to custodial interrogation 
added the warning that the suspect might 
have counsel present at the interrogation 
and, further, that a court would appoint one 
at his request if he was too poor to employ 
counsel. In the absence of warnings, the bur
den would be on the State to prove that coun
sel was knowingly and intelligently waived or 
that in the totality of the circumstances, in
cluding the failure to give the necessary 
warnings, the confession was clearly volun
tary. 

Rather than employing the arbit.rary Fifth 
Amendment rule 4 which the Court lays down 
I would follow the more pliable dictates of 
Due Process Clauses of the Fifth and Four
teenth Amendments which we are accus
tomed to administering and which we know 
from our cases are effective instruments in 
protecting persons in police custody. In this 
way we would not be acting in the dark nor 
in one full sweep changing the traditional 
rules of custodial interrogation which this 
Court. has for so long recognized as a justi
fiable and proper tool in balancing individual 
rights against the rights of society. It will be 
soon enough to go further when we are able 
to appraise with somewhat better accuracy 
the effect of such a holding. 

I would affirm the convictions in Miranda 
v. Arizona, No. '759; Vignera v. New York, No. 
760; and Westover v. United States, No. 761. 
In each of those cases I find from the circum
stances no warrant for reversal. In California 
v. Stewart, No. 584, I would dismiss the writ 
of certiorari for want of a final judgment, 28 
U .S.C. § 1257 (3) (1964); but if the merits 
are to be reached I would affirm on the 
ground that the State failed to fulfill its 
burden, in the absence of a showing that 
appropriate warnings were given, of proving 
a waiver or a totality of circumstances show
ing voluntariness. Should there be a retrial, 
I would leave the State free to attempt to 
prove these elements. 

[June 13, 1966] 
MR. JUSTICE HARLAN, whom MR. JUSTIC'E 

STEWART and MR. JUSTICE WHITE join, dis
senting. 

I believe the decision of the Court repre
sents poor constitutional law and entails 
harmful consequences for the country at 
large. How serious these consequences may 
prove to be only time can tell . But the basic 
flaws in the Court's justification seem to 
me readily apparent now once all sides of 
the problem are considered. 

I. INTRODUCTION 
At the 'outset, it is well to note exactly 

what is required by the Court's new consti
tutional code of rules for confessions. The 
foremost requirement, upon which later ad
Inissibility of a confession depends, is that 
a fourfold warning be given to a person in 

t In my view there is "no significant sup
port" in our cases for the holding of th':! 
Court today that the Fifth Amendment priv
ilege, in e,ffect, forbids custodial interroga
tion. For a. discussion of this point see the 
dissenting opinion by my Brother WHITE, 
post, pp.--,--. 

custody before he is questioned: namely, 
that he has a right to remain silent, that 
anything he says may be used against him, 
that he has a right to have present an at
torney during the questioning, and that if 
indigent he has a right to a lawyer without 
charge. To forgo these rights, some affirma
tive statement of rejection is seeiningly re
quired, and threats, tricks, or cajolings to 
obtain this waiver are forbidden. If before 
or during questioning the suspect seeks to 
invoke his right to remain silent, interroga
tion must be forgone or cease; a request for 
counsel brings about the same result until 
a lawyer is procured. Finally, there are a Inis
cellany of Ininor directives, for example, the 
burden of proof of waiver is on the State, 
adinissions and exculpatory statements are 
treated just like confessions, withdrawal of 
a waiver is always perinitted, and so forth .1 

While the fine points of this scheme are 
far less clear than the Court admits, the 
tenor is quite apparent. The new rules are 
not designed to guard against police brutal
ity or other unmistakably banned forms of 
coercion. Those who use third-degree tactics 
and deny them in court are equally able and 
destined to lie as skillfully about warnings 
and waivers. Rather, the thrust of the new 
rules is to negate all pressures, to reinforce 
the nervous or ignorant suspect, and ulti
mately to discourage any confession at all. 
The aim in short is toward "voluntariness" 
in a utopian sense, or to view it from a dif
ferent angle, voluntariness with a venge
ance. 

To incorporate this notion into the Consti
tution requires a strained reading of history 
anq. precedent and a disregard of the very 
pragmatic concerns that alone may on occa
sion justify such strains. I believe that rea
soned examination will show that the Due 
Process Clauses provide an adequate tool for 
coping with confessions and that, even if the 
Fifth Amendment privilege against self-in
crimination be invoked, its precedents taken 
as a whole do not sustain the present rules. 
Viewed as a choice based on pure policy, 
these new rules prove to be a highly de
batable if not one-sided appraisal of the 
competing interests, imposed over widespread 
objections, at the very time when judicial 
restraint is most called for by the circum
stances. 

II. CONSTITUTION AL PREMISES 
It is most fitting to begin an inquiry into 

the constitutional precedents by surveying 
the limits on confessions the Court has 
evolved under the Due Process Clause of the 
Fourteenth Amendment. This is so because 
these cases show that there exists a workable 
and effective means of dealing with confes
sions in a judicial manner; because the cases 
are the baseline from which the Court now 
departs and so serve to measure the actual as 
opposed to the professed distance it travels; 
and because examination of them helps re
veal how the Court has coasted into its pres
ent position. 

The earliest confession cases in this Court 
emerged from federal prosecutions and were 
settled on a nonconstitutional basis, the 
Court adopting the common-law rule that 
the absence of inducements, promises, and 
threats made a confession voluntary and 
admissible, Hopt. v. Utah, 110 U.S. 574; Pierce 
v. United States, 160 U.S. 355. While a later 
case said the Fifth Amendment privilege con
trolled admissibility, this proposition was not 
itself developed in subsequent decisions.2 

1 My discussion in this opinion is directed 
to the main questions decided by the Court 
and necessary to its decision; in ignoring 
some of the collateral points, I do not mean 
to imply agreement. 

2 The case was Bram v. Uni ted States, 168 
U.S. 532 (quoted, ante, p. 23). Its historical 
preinises were afterwards disproved by Wig
more, w:qo concluded "that no assertions 
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The Court did, however~ heighten the test of 
admissibility in federal trials to one of vol
untariness "in fact," Wan v. United States, 
266 U.S. 1, 14 (quoted, ante, p. 24), and then 
by and large left federal judges to apply the 
same standards the Court began to derive in 
a string of state court cases. 

This new line of decisions, testing admissi
bility by the Due Process Clause, began in 
1936 with Brown v. Mississippi, 297 U.S. 278, 
and must now embrace somewhat more than 
30 full opinions of the Court.3 While the vol
untariness rubric was repeated in many in
stances, e.g., Lyons v. Oklahoma, 322 U.S. 
596, the Court never pinned it down to a 
single meaning but 011 the contrary infused 
it with a number of different values. To 
travel quickly over the main themes, there 
was an initial emphasis on reliability, e.g., 
Ward v. Texas, 316 U.S. 547, supplemented by 
concern over the legality and fairness of the 
police practices, e.g., Ashcraft v. Tennessee, 
322 U.S. 143, in an "accusatorial" system of 
law enforcement, Watts v. Indiana, 338 U.S. 
49, 54, and eventually by close attention to 
the individual's state of mind and capacity 
for effective choice, e.g., Gallegos v. Colorado, 
370 U.S. 49. The outcome was a continuing 
re-evaluation on the facts of each case of 
how much pressure on the suspect was per
missible.4 

Among the criteria often taken into ac
count were threats or imminent danger, e.g., 
Payne v. Arkansas, 356 U.S. 560, physical dep
rivations such as lack of sleep or food, e.g., 
Reck v. Pate, 367 U.S. 433, repeated or ex
tended interrogation, e.g., Chambers v. F:lori
da, 309 U.S. 227, limits on access to counsel 
or friends, Crooker v. California, 357 U.S. 433; 
Cicenia v. Lagay, 357 U.S. 504, length and il
legality of detention under state law, e.g., 
Haynes v. Washington, 373 U.S. 503, and in
dividual weakness or incapacities, Lynumn 
v. Illinois, 372 U.S. 528. Apart from direct 
physical coercion, however, no single default 
or fixed combination of them guaranteed ex
clusion, and synopses of the cases would serve 
little use because the overall gauge has been 
steadily changing, usually in the direction of 
restricting admissibility. But to mark just 
what point had been reached before the Court 
jumped the rails in Escobedo v. Illinois, 378 
U.S. 478, it is worth capsulizing the then
recent case of Haynes v. Washington, 373 
U.S. 573. There, Haynes had been held some 16 
or more hours in violation of state law before 

could be more unfounded." 3 Wigmore, Evi
dence § 823, at 250, n. 5 (3d ed. 1940). The 
Court in United States v. Carignan, 342 U.S. 
36, 41, declined to choose between Bram and 
Wigmore, and Stein v. New York, 346 U.S . 156, 
191, n . 35, cast further doubt on Bram. There 
are, however, several Court opinions which 
assume in dicta the relevance of the Fifth 
Amendment privilege to confessions. Burdeau 
v. McDowell, 256 U.S. 465, 475 see Sotwell 
Mfg. Co. v. United States, 371U.S.341, 347. On 
Bram and the federal confession cases gen
erally, see Developments in the Law-Confes
sions, 79 Harv. L. Rev. 935, 959-961 (1966). 

3 Comment, 31 U. Chi. L. Rev. 31-3 & n. 1 
(1964), states that by the 1963 Term 33 state 
coerced confession cases had been decided by 
this Court, apart from per curiams. Spano v. 
New York, 360 U .S. 315, 321, n. 2, collects 28 
cases. 

'Bator & Vorenberg, Arrest, Detention, In
terrogation an<i the Right to Counsel. 66 Col. 
L. Rev. 62, 73 (1966): "In fact, the concept 
of involuntariness seems to be used by the 
courts as a shorthand to refer to practices 
which are repellent to -civilized standards of 
decency or which, under the circumstances, 
are thought to apply a degree of pressure 
to an individual which unfairly impairs his 
capacity to make a rational choice." See 
Herman, The Supreme Court and Restrictions 
on Police Interrogation, 25 Ohio St. L. J. 
449, 452-458 (1964); Developments, supra, n. 
2, at 964-984. 

signing the disputed confession, had received 
no warnings of any kind, and despite requests 
had been refused access to his wife or to 
counsel, the police indicating that access 
would be allowed after a confession. Em
phasizing especially this last inducement and 
rejecting some contrary indicia of voluntari
ness, the Court in a 5-to-4 decision held the 
confession inadmissible. 

There are several relevant lessons to be 
drawn from this constitutional histo:ry. The 
first is that with over 25 years of precedent 
the Court has developed an elaborate, sophis
ticated, and sensitive approach to admis
sibility of confessions. It is "judicial" in its 
treatment of one case at a time, see Culombe 
v. Connecticut, 367 U.S. 568, 635 (concurring 
opinion of THE CHmF JUSTICE), flexible in its 
ability to respond to the endless mutations of 
fact presented, and ever more familiar to the 
lower courts. Of course, strict certainty is not 
obtained in this developing process, but this 
is often so with constitutional principles, 
and disagreement is usually confined to that 
borderland of close cases where it matters 
least. 

The second point is that in practice and 
from time to time in principle, the Court has 
given ample recognition to society's interest 
in suspect questioning as an instrument of 
law enforcement. Cases countenancing quite 
significant pressures can be cited without dif
ficulty,5 and the lower courts may often have 
been yet more tolerant. Of course the limita
tions imposed today were rejected by neces
sary implication in case after case, the right 
to warning having been explicitly rebuffed in 
this Court many years ago. Powers v. United 
States, 223 U.S. 303; Wilson v. United States, 
162 U.S. 613. As recently as Haynes v. Wash
ington, 373 U.S. 503, 515, the Court openly 
acknowledged that questioning of witnesses 
and suspects "is undoubtedly an essential 
tool in effective law enforcement." Accord, 
Crooker v. California, 357 U.S. 433, 441. 

Finally, the cases disclose that the language 
in many of the opinions overstates the ac
tual course of decision. It has been said, for 
example, that an admissible confession must 
be made by the suspect "in the unfettered ex
ercise of his own will," Malloy v. Hogan, 378 
U.S. 1, 8, and that "a prisoner is not 'to be 
made the deluded -instrument of his own 
conviction,'" Culombe v. Connecticut, 367 
U.S. 568, 581 (Frankfurter, J., announcing the 
Court's judgment and an opinion). Though 
often repeated, such principles are rarely ob
served in full measure. Even the word "vol
untary" may be deemed somewhat mislead
ing, especially when one considers many of 
the confessions that have been brought under 
its umbrella. See, e.g., supra, n. 5. The tend
ency to overstate may be laid in part to the 
flagrant facts often before the Court; but 
in all events one must recognize how it has 
tempered attitudes and lent some color of 
authority to the approach now taken by the 
Court. 

I turn now to the Court's asserted reliance 
on the :Pifth Amendment, an approach which 
I frankly regard as a trompe l'oeil. The 
Court's opinion in my view reveals no ade
quate basis for extending the Fifth Amend
ment privilege against self-incrimination to 
the police station. Far more important, it fails 
to show that the Court's new rules are well 
supported, let alone compelled, by Fifth 
Amendment precedents. Instead, the new 
rules actually derive from quotation and 
analogy drawn from precedents under the 
Sixth Amendment, which should properly 
have no bearing on police interrogation. 

5 See the cases synopsized in Herman, 
supra, n. 4, at 456, nn. 35-39. One not too dis
tant example is Stroble v. California, 343 
U.S. 181, in which the suspect was kicked and 
threatened after his arrest, questioned a 
little later for two hours, and isolated from 
a lawyer trying to see him; t_he resulting con
fession was held admissible. 

The Court's opening contention, that the 
Fifth Amendment governs police station con
fessions, is perhaps not an impermissible 
extension of the law but it has little to com
mend itself in the present circumstances. His
torically, the privilege against self-incrimina
tion did not bear at all on the use of extra
legal confessions, for which distinct stand
ards evolved; indeed, "the history of the two 
principles is wide apart, differing by one hun
dred years in origin, and derived through sep
arate lines of precedents .... " 8 Wigmore, 
Evidence § 2266, at 401 (McNaughton rev. 
1961) . Practice under the two doctrines has 
also differed in a number of important re
spects.0 Even those who would readily enlarge 
the privilege must concede some linguistic 
difficulties since the Fifth Amendment in 
terms proooripes only compelling any person 
"in any criminal case to be a witness against 
himself." Cf. Kamisar, Equal Justice in The 
Gatehouses and Mansions of American Crim
inal Procedure, in Criminal Justice ln Our 
Time 25-26 ( 1965) . 

Though weighty, I do not say these points 
and similar ones are conclusive, for as the 
Court reiterates the privilege embodies basic 
principles always capable of expansion.7 Cer
tainly the privilege does represent a protec
tive concern for the accused and an emphasis 
upon accusatorial rather than inquisitorial 
values in law enforcement, although this is 
similarly true of other limitations such as the 
grand jury requirement and the reasonable 
doubt standard. Accusatorial values, however, 
have openly been absorbed into the due proc
ess standard governing confessions; this in
deed is why at present "the kinship of the 
two rules [governing confessions and self- -
incrimination] is too apparent for denial." 
McCormick, Evidence 155 (1954). Since _exten
sion of the general principle has already oc
curred, to insist that the privilege applies as 
such serves only to carry over inapposite his
torical details and engaging rhetoric and to 
obscure the policy choices to be made in 
regulating confessions. 

Having decided that the Fifth_ Amendment 
privilege does apply in the police station, the 
Court reveals that the privilege imposes more 
exacting restrictions than does the Four
teenth Amendment's voluntariness test.a It 
then emerges from a discussion of Escobedo 
that the Fifth Amendment requires for an 
admissible confession that it be given by one 
distinctly aware of his right not to speak 
and shielded from "the compelling atmos
phere" of interrogation. See ante, pp. 27-28. 
From these key premises, the Court finally 
develops the safeguards of warning, counsel, 

6 Among the examples given in 8 Wigmore, 
Evidence § 2266, at 401 (McNaughton rev. 
1961), are these: privilege applies to any wit
ness, civil or criminal, but the confession 
rule protects only criminal defendants; the 
privilege deals only with compulsion, while 
the confession rule may exclude statements 
obtained by trick or promise; and where the 
privilege has been nullified-as by the Eng
lish Bankruptcy Act-the confession rule 
may still operate 

~Additionally, there are precedents and 
even historical arguments that can be ar
rayed in favor of bringing extra-legal ques
tioning within the privilege. See generally 
Maguire, Evidence of Guilt § 2.03, at 15-16 
(1959). 

8 This, of course, is implicit in the Court's 
introductory announcement that "[o]ur de
cision in Malloy v. Hogan, 378 U.S. 1 (1964) 
[extending the Fifth Amendment privilege 
to the States] necessitates an examination of 
the scope of the priyilege in state cases as 
well." Ante, p. 25. It is also inconsistent with 
Malloy itself, in which extension of the 
Fifth Amendment to the States rested in 
part on the view that the Due Process Clause 
restriction on state confessions has in recent 
years been "the same standard" as that im
posed in federal prosecutions assertedly by 
the Fifth Amendment, 378 u.s: at 7. 
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and so forth. I do not believe these premises 
are sustained by precedents under the Fifth 
Amendment.9 

The more important premise is that pres
sure on the suspect must be eliminated 
though it be only the subtle influence of 
the atmosphere and surroundings. The Fifth 
Amendment, however, has never been 
thought to forbid all pressure to incriminate 
one's self in the situations covered by it. 
On the contrary, it has been held that failure 
to incriminate one's self can result in denial 
of removal of one's case from state to federal 
court, Maryland v. Soper, 270 U.S. 9; in re
fusal of a military commission, Orloff v. Wil
loughby, 345 U.S. 83; in denial of a discharge 
in bankruptcy, Kaufman v. Hurwitz, 176 F. 
2d 210; and numerous other adverse conse
quences. See 8 Wigmore, Evidence § 2272, at 
44Q-444, n. 17 (McNaughton rev. 1961); 
Maguire, Evidence of Guilt § 2.062 (1959). 
This is not to say that short of jail or torture 
any sanction is permissible in any case; pol
icy and history alike may impose sharp 
limits. See, e.g., Griffin v. California, 380 U.S. 
609. However, the Court's unspoken assump
tion that any pressure violates the privilege 
is not supported by the precedents and it has 
failed to show why the Fifth Amendment 
prohibits that relatively mild pressure the 
Due Process Clause permits. 

The Court appears simUarly wrong in 
thinking that precise knowledge of one's 
rights is a settled prerequisite under the 
Fifth Amendment to the loss of its protec
tions. A number of lower federal court cases 
have held that grand jury witnesses need 
not always be warned of their privilege, e.g., 
United States v. Scully, 225 F. 2d 113, 116, 
and Wigmore states this to be the better rule 
for trial witnesses. See 8 Wigmore, Evidence 
§ 2269 (McNaughton rev. 1961). Cf. Henry v. 
Mississippi, 379 U.S. 443, 451-452 waiver of 
constitutional rights by counsel despite de
fendant's ignorance held allowable). No Fifth 
Amendment precedent is cited for the 
Court's contrary view. There might of course 
be reasons apart from Fifth Amendment 
precedent for requiring warning or any other 
safeguard on questioning but that is a differ
ent matter entirely. See infra, pp. 13-15. 

A closing word must be said about the 
Assistance of Counsel Clause of the Sixth 
Amendment, which is never expressly relied 
on by the Court but whose judicial prece
dents turn out to be linchpins of the con
fesson rules announced today. To support 
its requirement of a knowing and intelligent 
waiver, the Court cites to Johnson v. Zerbst, 
304 U.S. 458, ante, p. 37; appointment of 
counsel for the indigent suspect is tied to 
Gideon v. Wainwright, 372 U.S. 335, and 
Douglas v. Calif'lnia, 372 U.S. 353, ante, p. 
35; the silent-record doctrine is borrowed 
from Carnley v. Cochran, 369 U.S. 506, ante, 
p. 37, as is the right to an express offer to 
counsel, ante, p. 33. All of these cases impart
ing glosses to the Sixth Amendment con
cerned counsel at trial or on appeal. While 
the Court finds no pertinent difference be
tween judicial proceedings and police .inter
rogation. I believe the differences are so vast 
as to disqualify wholly the Sixth Amendment 
precedents as sui·table analogies in the pres
ent cases.10 

o I lay aside Escobedo itself; it contains no 
reasoning or even general conclusions ad
dressed to the Fifth Amendment and indeed 
its citation in this regard seems surprising in 
view of Escobedo's primary reliance on the 
Sixth Amendment. 

10 Since the Court conspicously does not 
assert that the Sixth Amendment itself war
rants its new police-interrogation rules, there 
is no reason now to draw out the extremely 
powerful historical and precedential evidence 
that the Amendment will bear no such mean
ing. See generally Friendly, The Bill of Rights 
as a Code of Criminal Procedure, 53 Calif. L . 
Rev. 929, 943-948 (1965). 

The only attempt in this Court to carry 
the right to counsel into the station house 
occurred in Escobedo, the Court repeating 
several times that that stage was no less 
"critical" than trial itself. See 378 U.S. 485-
488. This is hardly persuasive when we con
sider that a grand jury inquiry, the filing 
of a certiorari petition, and certainly the 
purchase of narcotics by an undercover agent 
from a prospective defendant may all be 
equally "critical" yet provision of counsel 
and advice on that score have never been 
thought compelled by the Oonstitution in 
such cases. The sound reason why this right 
is so freely extended for a criminal trial is 
the severe injustice risked by confronting an 
untrained defendant with a range of tech
nical points of law, evidence, and tactics fa
miliar to the prosecutor but not to himself. 
This danger shrinks markedly in the police 
station ·where indeed the lawyer in fulfilling 
his professional responsibilities of necessity 
may become an obstacle to truthfinding. See 
infra, n. 12. The Court's summary citation 
of the Sixth Amendment cases here seems to 
me best described as "the d'Omino method of 
constitutional adjudication . . . wherein 
every explanatory statement in a previous 
opinion is made the basis for extension to a 
wholly different situation." Friendly, supra, 
n. 10, at 950. 

Ill. POLICY CONSIDERATIONS 

Examined as an expression of public policy, 
the Court's new regime proves so dubious 
that there can be no due compensation for 
its weakness in constitutional law. Foregoing 
discussion has shown, I think, how mistaken 
is the Court in implying that the Constitu
tion has struck the balance in favor of the 
approach the Court takes. Ante, p. 41. Rather, 
precedent reveals that the Fourteenth 
Amendment in practice has been construed 
to strike a different balance, that the Fifth 
Amendment gives the Court little solid sup
port in this context, and that the Sixth 
Amendment should have no bearing at all. 
Legal history has been stretched before to 
satisfy deep needs of society. In this instance, 
however, the Court has not and cannot make 
the powerful showing that its new rules are 
plainly desirable in the context of our society, 
something which is surely demanded before 
those rules are engrafted onto the Constitu
tion and imposed on every State and county 
in the land. 

Without at all subscribing to the generally 
black picture of police conduct painted by 
the Court. I think it must be frankly recog
nized at the outset that police questioning 
allowable under due process precedents may 
inherently entail some pressure on the sus
pect and may seek advantage in his ignor
ance or weaknesses. The atmosphere and 
questioning techniques, proper and fair 
though they be, can in themselves exert a 
tug on the suspect to confess, and in this 
light "[t]o speak of any confessions of crime 
made after arrest as being 'voluntary' or 'un
coerced' is somewhat inaccurate, although 
traditional. A confession is wholly and in
contestably voluntary only if a guilty person 
gives himself up to the law and becomes his 
own accuser." Ashcraft v. Tennessee, 322 
U.S. 143, 161 (Jackson, J., dissenting). Until 
today, the role of the Constitution has been 
only to sift out undue pressure, not to assure 
spontaneous confessions.11 

The Court's new rules aim to offset these 
minor pressures and disadvantages intrinsic 
to any kind of police interrogation. The rules 
do not serve due process interests in prevent
ing blatant coercion since, as I noted earlier, 
they do nothing to contain the policeman 
who is prepared to lie from the start. The 

11 See supra, n. 4, and text. Of course, the 
use of terms like voluntariness involves ques
tions of law and terminology quite as much 
as questions of fact. See Collins v. Beto, 348 
F. 2d 823, 832 (concurring opinion); Bator & 
Vorenberg, supra, n. 4, at 72-73. 

rules work for reliability in confessions al
most only in the Pickwickian sense that they 
can prevent some from being given at all.13 

In short, the benefit of this new regime is 
simply to lessen or wipe out the inherent 
compulsion and inequalities to which the 
Court devotes some nine pages of descrip
tion . . 4.nte, pp. 10-18. 

What the Court largely ignores is that its 
rules impair, if they will not eventually serve 
wholly to frustrate, an instrument of law en
forcement that has long and quite reason
ably been though worth the price paid for 
it.1a There can be little doubt that the Court's 
new code would markedly decrease the num
ber of confessions. To warn the suspect that 
he may remain silent and remind him that 
his confession may be used in court are minor 
obstructions. To require also an express 
waiver by the suspect and an end to ques
tioning whenever he demurs must heavily 
handicap questioning. And to suggest or pro
vide counsel for the suspect simply invites 
the end of the interrogation. See, supra, n. 
12. 

How much harm this decision will inflict 
on law enforcement cannot fairly be pre
dicted with accuracy. Evidence on the role 
of confessions is notoriously incomplete, see 
Developments, supra, n. 2, at 941-944, and 
little is added by the Court's reference to 
the FBI experience and the resources be
lieved wasted in interrogation. See infra, n. 
19, and text. We do know that some crimes 
cannot be solved without confessions, that 
ample expert testimony attests to their im
portance in crime control,11 and that the 
Court is taking a real risk with society's wel
fare in imposing its new regime on the coun
try. The social costs of crime are too great 
to call the new rules anytl).ing but a hazard
ous experimentation. 

While passing over the costs and risks of 
its experiment, the Court portrays the evils 
of normal police questioning in terms which 
I think are exaggerated. Albeit stringently 
confined by the due process standards inter
rogation is no doubt often inconvenient and 
unpleasant for the suspect. However, it is no 
less so for a man to be arrested and jailed, 
to have his house searched, or to stand trial 
in court, let all this may properly happen 
to the most innocent given probable cause, 
a warrant, or an indictment. Society has al- , 
ways paid a stiff price for law and order, and 
peaceful interrogation is not one of the dark 
moments of the law. 

This brief statement of the competing con
siderations seems to me ample proof that the 
Court's preference is highly debatable at 
best and theTefore not to be read into the 
Constitution. However, it may make the 
analysis more graphic to consider the actual 

12 The Court's vision of a lawyer "mitigat
[ing] the dangers of untrustworthiness" 
(ante, p. 32) by witnessing coercion and as
sisting accuracy in the confession is largely 
a fancy; for if counsel arrives, there is rarely 
going to be a police station confession. Watts 
v. Indiana, 338 U.S. 49, 59 (separate opinion 
of Jackson, J.): "[A]ny lawyer worth his salt 
will tell the suspect in no uncertain terms 
to make no statement to police under any 
circumstances." See Enker & Elsen, Counsel 
for the Suspect, 49 Minn. L. Rev. 47-66-68 
(1964). 

1a This need is, of course, what makes so 
misleading the Court's comparison of a pro
bate judge readily setting aside as involun
tary the will of an old lady badgered and 
beleaguered by the new heirs. Ante, pp. 19- 20, 
n. 26. With wills, there is no public interest 
save in a totally free choice; with confessions, 
the solution of crime is a countervailing gain, 
however the balance is resolved. 

1' See, e.g., the voluminous citations to con
gressional committee testimony and other 
sources collected in Culombe v. Connecticut, 
367 U.S. 568, 578-579 (Frankfurter, J., an
nouncing the Court's judgment and opinion). 
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facts of one o.! the four cases reversed by the 
Court. Miranda v. Arizona serves best, being 
neither the hardest nor easiest of the four 
under the Court's standa.rds.16 

on March 3, 1963, an 18-year-old girl was 
kidnapped and forcibly raped near Phoenix, 
Arizona. Ten days later, o.n the morning of 
March 13, petitioner Miranda was arrested 
and taken to the police station. At this time 
Mirand·a was 23 years old, indigent and ed
ucated iio the extent of completing half the 
ninth grade. He had "an emotional illness" 
of the schizophrenic type, according i10 the 
doctor who eventually examined him; the 
doctor's report also stated that Miranda was 
"alert and oriented as to time, place, and 
person," intelligent within normal limits, 
cc.rnpetent iio stand trial, and sane within 
the legal definition. At the police station, 
the victim picked Miranda out of a lineup, 
and two officers then took him into a separate 
room iio interrogate him, starting aqout 
11 :30 a.m. Though a.t first denying his guilt, 
within a short tim~ Miranda gave a detailed 
oral oonfessio.n and then wrote out in his 
own hand and signed a brief statement ad
mitting and describing the crime. All this 
was accomplished in two hours or less with
out any force, threats or promises and-I will 
assume this though the record is uncertain, 
ante, 53-54 & nn. 66--67-without any effec
tive warnings at all. 

Miranda's oral and written confessions are 
now held inadmissible under the Court's new 
rules. One is entitled to feel astonished that 
the Constitution can be read to produce this 
result. These confessions were obtained dur
ing brief, daytime questioning conducted by 
two officers and unmarked by any of the 
traditional indicia of coercion. They assured 
a conviction for a brutal and unsettling 
crime, for which the police had and quite 
possibly could obtain little evidence other 
than the victim's identifications, evidence 
which is frequently unreliable. There was, in 
sum, a legitimate purpose, no perceptible un
fairness, and certainly little risk of unjustice 
in the interrogation. Yet the resulting con
fessions, and the responsible course of police 
practice they represent, are to be sacrificed 
to the Court's own finespun conception of 
fairness which I seriously doubt is shared by 
many thinking citizens in this country.111 

The tenor of judicial opinion also falls well 
short of supporting the Court's new ap
proach. Although Escobedo has widely been 
interpreted as an open invitation to lower 
courts to rewrite the law of confessions, a 
significant heavy majority of the state and 
federal decision,s in point have ·sought quite 
narro.w interpretations.17 Of the courts that 

15 In West over, a seasoned criminal was 
practically given the Court's full complement 
of warnings and did not heed them. The 
Stewart case, on the other hand, involves 
long detention and successive questioning. 
In Vignera, the facts are complicated and the 
record somewhat incomplete: 

111 "[J]ustice, though due to the accused, is 
due to the accuser also. The concept of fair
ness must not be strained till it is narrowed 
to a filament. We are to keep the balance 
true." Snyder v. Massachusetts, 291 U .S. 97, 
122 (Cardozo, J.) . 

17 A narrow reading is given in: United 
States v. Robinson, 354 F. 2d 109 (C.A. 2d 
Cir.); Davis v. North Carolina, 339 F. 2d 770 
(C.A. 4-th Cir.); Edwards v. Holman, 342 F . 2d 
679 (C.A. 5th Cir.); United States ex rel. 
Townsend v. Ogilvie, 334 F. 2d 837 (C.A. 7th 
Cir.); People v. Hartgraves, 31 Ill. 2d 375, 202 
N.E. 2d 33; State v. Fox, 131 N.W. 2d 684 
(Iowa); Rowe v. Commonwealth, 394 s. w. 2d 
751 (Ky.); Parker v. Warden, 203 A. 2d 418 
(Md.); State v. Howard, '383 S .W. 2d 701 
(Mo.); Bean v. State, 398 P. 2d 251 (Nev.); 
Hodgson v. New Jersey, 44 N.J. 151, - A. 
2d -; People v. Gunner, 15 N.Y. 2d 226, 205 
N.E. 2d 852; Commonwealth ex rel. Linde v. 

have accepted the invitation, it is hard to 
know how many have felt compelled by their 
best guess as to this Court's likely construc
tion; but none of the state decisions saw fit 
to rely on the state privilege against self-in
crimination, and no decision at all has gone 
as far as this Court goes iioday.1s 

It is also instructive to compare the atti
tude in this case of those responsible for 
law enforcement With the official views that 
existed when the Court undertook three 
major revisions of prosecutorial practice 
prior to this case, Johnson v. Zerbst, 304 U.S. 
458, Mapp v. Ohio, 367 U.S. 643, and Gideon v. 
Wainwright 372 U.S. 335. In Johnson, which 
established that appointed counsel must be 
offered the indigent in federal criminal trials, 
the Federal Government all but conceded the 
basic issue, which had in fact been recently 
fixed as Department of Justice policy. See 
Beany, Right to Counsel 29-30, 36-42 (1955). 
In Mapp, which imposed the exclusionary 
rule on the States for Fourth Amendment 
violations more than half of the States had 
themselves already adopted some such Tule. 
See 367 U.S., at 651. In Gideon, which ex
tended Johnson v. Zerbst to the States an 
amicus brief was filed by 22 States and Com
monwealth urging that course, only two 
States besides the respondent came forward 
to protest. See 372 U.S., at 345. By contrast, in 
this case new restrictions on police question
ing have been opposed by the United States 
and in an amicus brief signed by 27 States 
and Commonwealths, not including the three 
other States who are parties. No State in the 
country has urged this Court to impose the 
newly announced rules, nor has any State 
chosen to go nearly so far on its own. 

The Court in closing its general discussion 
invokes the practice in federal and foreign 
jurisdictions as lending weight to lts new 
curbs on confessions :tor all the States. A 
brief resume will suffice to show that none 
of these jurisdictions has struck so one-sided 
a balance :as the Court does today. Heaviest 
reliance is placed on the FBI practice. Differ
ing circumstances may Jnake this comparison 
quite untrustworthy,10 but in all events the 
FBI ·falls sensibly short of the Court's for
malistic -rules. For example, there is no in
dication that FBI agents must obtain an 
affirmative "waiver" before they pursue their 
questioning. Nor is it clear that one invok
ing his right to silence may not be prevailed 
upon to c'hange his mind. And the warning 
as to appointed counsel appearently indi
cates only that one will be assigned by the 
judge when the suspect appears before him; 
the thrust of the Court's rules is to induce 
the suspect to obtain appointed counsel be
'fore continuing the interview. See ante, pp. 
·46-48. Apparently American military prac
tice, briefly mentioned by the Court, has 

Maroney, 416 Pa. 331, 206 A. 2d 288; Browne 
v. State, 24 Wis. 2d 491. 131 N-:W. 2d 169. 

An ample reading is given in: United States 
ex rel. Russo v. New Jersey, 351 F. 2d 429 
(C.A. 3d Cir.); Wright v. Dickson, 336 F. 2d 
878 (C.A. 9th Cir.); People v. Dorado, 62 Cal., 
2d 338, 398 P. 2d 361; State v. Dufour, 206 A. 
2d 82 (R.I.); State v~ Neely, 229 Ore., 487, 395 
P. 2d 557, modified, 398 P. 2d 482. 

The cases in both categories are those 
readily available; there are certainly many 
others. 

18 For instance, compare the requirements 
of the catalytic case of People v. Dorado, 62 
Cal. 2d 350, 398 P. 2d 361, with those laid 
down today. See also Traynor, the Devils of 
Due Process in Criminal Detection, Deten
tion, and Trial, p. 26 (1966 Cardozo Lecture, 
N.Y. City Bar Ass'n, multilith copy). 

10 The Court's obiter dictum notwithstand
ing, ante, p. 48, there is some basis for believ
ing that the staple of FBI criminal work 
differs importantly from much crime within 
the ken of local police. The skill and resources 
-0f the FBI may also be unusual. 

these same limits and is still less favorable 
to the suspect than the FBI warning, making 
no mention of appointed counsel. Develop
ments, supra, n. 2, at 1084-1089. 

The Law of the foreign countries described 
by the Court also reflects a more moderate 
conception of the rights of the accused as 
against those of society when other data is 
considered. Concededly, the English experi
ence is most relevant. In that country, a 
caution as to silence but not counsel has 
long been mandated by the "Judges• Rules," 
which also place other somewhat imprecise 
limits on police cross-examination of sus
pects. However, in the court's discretion 
confessions can be and apparently quite fre
quently are admitted in evidence despite 
disregard of the Judges' Rules, so long as they 
are found voluntary under the common-law 
test. Moreover the check that exists on the 
use of pretrial statements is counterbalanced 
by the evident admissibility of fruits of an 
illegal confession and by the judge's often
used authority to oozru:ne:nt adversely on the 
defendant's failure to testify.20 

India, Ceylon and Scotland are the other 
examples chosen by the Court. In India and 
Oeylon the general ban on police-adduced 
confessions cited by the Court is subject to 
a major exception: if evidence is uncovered 
by police questioning, it is fully admissible 
at trial along with the confession itself, so 
far as it relates to the evidence and is not 
blatantly coerced. See Developments, supra, 
n. 2, at 1106-1110; Reg. v. Ramasamy [1965] 
IA.C. 1 (P.C.). Scotland's limits on interroga
tion do measure up to the Court's; however, 
restrained comment at trial on the defend
ant's failure to take the stand is allowed the 
Judge, and in :many other respects Scotch 
iaw redresses the prosecuiior's disa.dvanta.ge 
in ways not permitted in this 'CC>untry.n The 
Court ends .its survey by imputing added 
strength iio our privilege against self-in
crtmina.!tion sinoe, by contrASt to other coun
tries, 1t is embodied in .a written Constitu
tion. Considering the 1iberties the Court has 
today taken with constitutional history and 
precedent, few will ftnd this emphasis per
suasive. 

In .closing this necessarily truncated dis
cussion of policy oonsiderati'ons .attending 
the new confession rules, some -reference 
must be made to their ironic untimeliness. 
There is now in progress in this coun-try a 
massi;ve reexamination of criminal law en
forcement pr:oeedures on a scale never before 
witnessed. P.articipants in 'this undertaking 
include a Special Committee of the American 
Bar Association, under the chairmanship of 
Chief Judge Lumba.rd of the Court of Ap
peals for the Second Circuit; a distinguished 
study group of the American Law Institute, 
headed by Professor Vorenberg of the Har
vard Law School; and the President's Com
mission on Law Enforcement and Admlnis
tration of Justice, under the leadership of 
the Attorney General of the United States ... 

20 For citations, and discussion eovering 
each of these points, see Developments, supra, 
n. 2, at 1091-1097, and Enker & Elsen, supra, 
n. 12, at 80 & n. 94. 

:n On comment, see Rardin, Other Answers: 
Search and Seizure, Coerced Confession, and 
Criminal Trial in Scotland, 113 U. Pa. L. Rev. 
165, 181 and nn. 96-97 (1964). Other examples 
are less stringent search and seizure rules 
and no automatic exclusion for violation of 
them, id., at 167-169; guilt based on majority 
jury verdicts, id., at 185; and pre-trial dis
covery of evidence on both sides, id., at 175. 

22 Of particular re1evance is the ALI's draft
ing of a Model Code of Pre-Arraignment Pro
-cedure, now in its first tentative draft. While 
the ABA and National Commission studies 
have wider scope, the former ls lending its 
advice to the ALI project and the executive 
director of the latter is one of the reporters 
for the Model Code. 
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studies are also being conducted by the Dis
trict of Columbia Crime Commission, the 
Georgetown Law Center, and ·by others 
equipped to do practical research.23 There are 
also signs that legislatures · in some of the. 
States may be preparing to reexamine the 
problem before us.2

' • 

It is no secret that concern has been ex
pressed lest long-range and lasting reforms 
be frustrated by this Court's too rapid de
parture from existing constitutional stand
ards. Despite the Court's disclaimer, the 
practical effect of the decision made today 
must inevitably be to handicap seriously 
sound efforts at reform, not least by remov
ing options necessary to a just compromise 
of competing interests. Of course legislative 
reform is rarely speedy or unanimous, 
though this Court has been more patient in 
the past.25 But the legislative reforms when 
they came would have the vast advantage of 
empirical data and comprehensive study, 
they would allow experimentation and use of 
solutions not open to the courts, and they 
would restore the initiative in criminal law 
reform to those forums where 1't truly be
longs. 

'.IV. CONCLUSIONS 
All four of the cases involved here present 

express claims that confessions were inad
missible, not because of coercion in the tra
ditional due process sense, but solely because 
of lack of counsel or lack of warnings con
cerning counsel and silence. For the reasons 
stated in this opinion, I would adhere to the 
due process test and reject the new require
ments inaugurated by the Court. On this 
premise my disposition of each of these cases 
can be stated briefly. 

In two of the three cases coming from 
state courts, Miranda v. Arizona (No. 759) 
and Vignera v. New York (No. 760), the con
fessions were held admissible and no other 
errors worth comment are alleged . by peti
tioners. I would affirm in these two cases. 
The other state case is California v. Stewart 
(No. 584), where the state supreme court 
held the confession inadmissible and re
versed the conviction. In that case I would 
dismiss the writ of certiorari on the ground 
that no final judgment is before us, 28 U.S.C. 
§ 1257 ( 1964 ed.) ; putting aside the new trial 
open to the State in any event, the confes
sion itself has not even been finally excluded 

• since the California Supreme Court left the 
State free to show proof of a waiver. If the 
merits of the decision in Stewart be reached, 
then I believe it should be reversed and the 
case remanded so that state supreme court 
may pass on the other claims available to 
respondent. 

In the federal case, Westover v. United 
States (No. 761), a number of issues are 
raised by petitioner apart from the one al
ready dealt with in this dissent. None of 
these other claims appears to me tenable, nor 
in this context to warrant extended discus
sion. It is urged that the confession was also 

2a See Brief for the United States in West
over, p. 45. The N.Y. Times, June 3, 1966, p . . 
33 (city ed.) reported that the Ford Founda
tion has awarded $1,100,000 for a five-year 
study of arrests and confessions in New 
York. · 

2' The New York Assembly recently passed 
a bill to require certain warnings before an 
admissible confession is taken, though the 
rules are less strict than are the Court's N.Y. 
Times, May 24, 1966, p. 35 (late city ed.). 

25 The Oourt waited 12 years after Wolf v. 
Colorado, 338 U.S. 25, declared privacy 
against improper state intrusions to be con
stitutionally safeguarded before it concluded 
in Mapp v. Ohio, 367 U.S. 643, :that adequate 
state remedies· had not been provided to pro
tect this interest so the exclusionary rule was 
necessary. 
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inadmissible because not voluntary even 
measured by due process ·standards and be
cause feder.al-state cooperation brought the 
McNabb-Mallory rule into play under Ander
son v. United States, 318 u.s .. ~50. However, 
the facts alleged fall well short of coercion 
in my view, and I believe the involvement of 
federal agents in petitioner's arrest and de
tention by the State too slight to invoke 
Anderson. I agree with the Government that 
the admission of the evidence now protested 
by petitioner was at most harmless error, 
and two final contentions-one involving 
weight of the evidence and another improper 
prosecutor comment--seem to me without 
merit. I would therefore affirm Westover's 
conviction. 

In conclusion: Nothing in the letter or the 
spirit of the Constitution or in the prece
dents squares with the heavy handed and 
one-sided action that is so precipitously 
taken by the Court in the name of fulfilling 
its constitutional responsibilities. The foray 
which the Court takes today brings to mind 
the wise and farsighted words of Mr. Justice 
Jackson in Douglas v. Jeannette, 319 U.S. 
157, 181 (separate opinion): "This Court is 
forever adding new stories to the temples of 
constitutional law, and the temples have a 
way of collapsing when one story too many 
is added." . 

[June 13, 1966] 
Mr. JUSTICE WHITE with whom Mr. JUSTICE 

HARLAN and Mr. JUSTICE STEWART join, dis
senting. 

I 

The proposition that the privilege against 
self-incrimination forbids in-custody interro
gation without the warning specified in the 
majority opinion and without a clear waiver 
of counsel has no significant support in the 
history of the privilege or in the language 
of the Fifth Amendment. As for the English 
authorities and the common-law history, the 
privilege, firmly established in the second half 
of the seventeenth century, was never ap
plied except to prohibit compelled judicial 
interrogations. The rule excluding coerced 
confessions matured about 100 years later, 
"[b]ut there is nothing in the reports to 
suggest that the theory has its roots in the 
privilege against self-incrimination. And so 
far as the cases reveal, the privilege, as such, 
seems to have been given effect only in ju
dicial proceedings including the preliminary 
examinations · by authorized magistrates." 
Morgan, The Privilege Against Self-Incrimi
nation, 34 Minn. L. Rev. 1, 18 (1949). 

Our own con.stitutional provision provides 
that no person "shall be compelled in any 
criminal case to be a witness against himself." 
These words, when "[c]onsidered in the light 
to be shed by grammar and the dictionary ... 
appear to signify simply that nobody shall be 
compelled to give oral testimony against him
self in a criminal proceeding under way in 
which he is defendant." Corwin, The Su
preme Court's Construction of the Self-in
crimination Clause, 29 Mich. L. Rev. 1, 2. And 
there is very little in the surrounding cir
cumstances of the adoption of the Fifth 
Amendment or in the provisions of the then 
existing state constitutions or in state prac
tice which would give the constitutional pro
vision any broader meaning. Mayers, The 
Federal Witness' Privilege Against Self In
crimination: Constitutional or Common
Law? 4 American Journal of Legal History 107 
(1960). Such a construction, however, was 
considerably narrower than tbe privilege at 
common law, and when eventually faced with 
the issues, the Court extended the constitu
tional privilege to the compulsory production 
of books and papers, to the ordinary witness 
before the grand jury and to witnesses gen
erally. Boyd v. United States, 116 U.S. 616, 
and Counselman v. Hitchcock, 142 U.S. 547. 
Both rules had solid support in common-law 

history, 1f not in the history of our own 
constitutional provision. 
. A few years later the Fifth Amendment 

privilege was similarly extended to encom
pass the then well-established rule against 
coerced confessions: "In criminal trials, in 
the courts of the United States, wherever 
a question arises whether a confession is in
competent because not voluntary, the issue 
is controlled by that portion of the Fifth 
Amendment to the Constitution of the 
United States, commanding that no person 
'shall be compelled in any criminal case to 
be a witness against himself.'" Bram v. 
United States, 168 U.S. 532, 542. Although 
this view has found approval in other cases, 
Burdeau v. McDowell, 256 U.S. 465, 475; Pow
ers v. United States, 223 U.S. 303, 313; Shot
well v. United States, 371 U.S. 341, 347, it has 
also been questioned, see Brown v. Mississip
pi, 297 U.S. 278, 285; United States v. Carig
nan, 342 U.S. 36, 41; Stein v. New York, 346 
U.S. 156, 191, n. 35, and finds scant support in 
either the English or American authorities, 
see generally Regina v. Scott, I. Dear. & Bell 
47; III Wignore, Evidence § 823, at 249 ("a 
confession is not rejected because of any 
connection with the privilege against self
crimination"), 250, n. 5 (particularly criti
cizing Bram) (3d ed. 1940), VIII Wigmore, 
Evidence § 2266, at 400-401 (McNaughton ed. 
1961). Whatever the source of the rule ex
cluding coerced confessions, it is clear that 
prior to the application of the privilege it
self to state courts, Malloy v. Hogan, 378 
U.S. 1, the admissibility of a confession in a 
state criminal prosecution was tested by the 
same standards as were applied in federal 
prosecutions. Id., at 6-7, 10. 

Bram, however, itself rejected the proposi
tion which the Co.urt now espouses. The 
question in Bram was whether a confession, 
obtained during custodial interrogation, had 
been compelled, and if such interrogation 
was to be deemed inherently vulnerable, the 
Court's inquiry could have ended there. After 
examining the English and American author
ities, however, the Court declared that: 

"In this Court also it has been settled that 
the mere fact that the confession is made to 
a police officer, while the accused was under 
arrest in or out of prison, or was drawn out 
by his questions, does not necessarily render 
the confession involuntary, but, as one of 
the circumstances, such imprisonment or in
terrogation may be taken into account in 
determining whether or not statements of 
the prisoner were voluntary." 168 U.S., at 
558. 

In this respect the Court was wholly con
sistent with prior and subsequent pro
nouncements in this Court. 

Thus prior to Bram the Court, in Hopt v. 
Utah, 110 U.S. 574, 583-587, had upheld the 
admissibility of a confession made to police 
officers following arrest, the record being 
silent concerning what conversation had oc
curred between the officers and the defend
ant in the short period preceding the con
fession. Relying on Hopt, the Court ruled 
squarely on the issue in Spar/ and Hansen 
v. United States, 156 U.S. 51, 55: 

"Counsel for the accused insist that there 
cannot be a voluntary statement, a free open 
confession, while a defendant is confined and 
in irons under an accusation of having com
mitted a capital offense. We have not been 
referred to any authority in support of that 
position. It is true that the fact of a prisoner 
being in custody at the time he makes a 
confession is a circumstance not to be over
looked, because it bears upon the inquiry 
whether the confession was voluntarily made 
or was extorted by threats or violence or 
made under the influence of fear. But con
finement or imprisonment is not in itself 
sufficient to justify the exclusion of a con
fession. if it appears to have been voluntary, 
and was n-0t obtained by putting the prisoner 
in fear or· by promises. Wharton's Or. Ev. 9th 
ed. § § 661, 663, and authorities cited." 
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Accord, Pierce v. United States, 160 U.S. 355, 
357. . 

And in Wilson v. United States, 162 U.S. 
613, 623, the Court had considered the sig
nificance of custodial interrogation Without 
any antecedent warnings regarding the right 
to remain silent or the right to counsel. 
There the defendant had answered questions 
posed by a Commissioner, who had failed to 
advise him of his rights, and his answers 
were held admissible over his claim of in
voluntariness. "The fact that [a defendant] 
is in custody and manacled does not neces
sarily render his statement involuntary, nor 
is that necessarily the effect of popular ex
citement shortly preceding .... And it is 
laid down that it is not essential to the 
admissibility of a confession that it should 
appear that the person was warned that what 
he said would be used against him, but on 
the contrary, if the confession was voluntary, 
it is sufficient though it appear that he was 
not so warned." 

Since Bram, the admissibility of statements 
made during custodial interrogation has been 
frequently reiterated. Powers v. United 
States, 223 U.S. 303, cited Wilson approv
ingly and held admissible as voluntary state
ments the accused's testimony at a pre
liminary hearing even though he was not 
warned th.at what he said might be used 
against him. Without any discussion of the 
presence or absence of warnings, presumably 
because such discussion was deemed un
necessary, numerous other cases have de
clared that "[t]he mere fact that a confes
sion was made wh'ile in the custody of the 
police does not render it inadmissible," Mc
Nabb v. United States, 318 U.S. 332, 346; 
accord, United States v. Mitchell, 322 U.S. 
65, despite its having been elicited by police 
examination, Wan v. United States, 266 U.S. 
1, 14; United States v. Carrignan, 342 U.S. 36, 
39. Likewise, in Crooker v. California, 357 
U.S. 433, the Court said that "the mere fact 
of police detention and police examination 
in private of one in official state custody 
does not render involuntary a confession by 
one so detained." And finally, in Cicenia v. 
Lagay, 357 U.S. 504, a confession obtained 
by police interrogation after arrest was held 
voluntary even though the authorities re
fused to permit the defendant to consult with 
his attorney. See generally Culombe v. Con
necticut, 367 U.S. 568, 587-602 {opinion of 
Frankfurter, J.); III Wigmore, Evidence 
§ 851, at 313 (3d ed. 1940); see also Joy, 
Confessions 38, 46 (1842). 

Only a tiny minority of our judges who 
have dealt With the question, including to
day's majority, have considered in-custody 
interrogation, Without more, to be a viola
tion of the Fifth Amendment. And this 
Court, as every member knows, has left 
standing literally thousands of criminal con
victions that rested at least in part on ·con
fession taken in the course of interrogation 
by the police after arrest. 

II 

That the Oourt's holding today is neither 
compelled nor even strongly suggested by 
the language of the Fifth Amendment, is at 
odds With American and English legal his
tory, and involves a departure from a long 
line of precedent does not prove either that 
the Court has exceeded its powers or that 
the Court is wrong or unWise in its present 
reinterpretation of the Fifth Amendment. It 
does, however, underscore the obvious-that 
the Court has not discovered or found the 
law in making today's decision, nor has it 
derived i·t from irrefutable sources; what it 
has done is to make new law and new public 
policy in much the same way that it has in 
the course of interpreting other great clauses 
of the Constitution.1 This is what the Court 

1 Of course the Court does not deny that 
it is departing from prior · precedent; it ex
pressly overrules Crooker and Cicenia, ante, 
at 41, n. 47, and it acknowledges that "[i]n 

historically has done. Indeed, it is what it 
must do and will continue to do until and 
unless there is some fundamental change in 
the constitutional distribution Of govern
mental powers. 

But if the Court is here and now to an
nounce new and fundamental policy to gov
ern certain aspects of our affairs, it is wholly 
legitimate to examine the mode of this or 
any other constitutional decision in this 
Court and to inquire into the advisabiilty 
of its end product in terms of the long
range interest of the country. At the very 
least the Court's text and reasoning should 
withstand analysis and be a fair exposition 
of the constitutional provision which its 
opinion interprets. Decisions like these can
not rest alone on syllogism, metaphysics or 
some ill-defined notions of natural justice, 
although each will perhaps play its part. In 
proceeding to such oonstruction as it now 
announces, the Court should also duly con
sider all the factors and interests bearing 
upon the cases, at least insofar as the rele
vant materials are available; and if the neces
sary considerations are not treated in the 
record or obtainable from some other relia
ble source, the Court should not proceed to 
formulate fundamental policies based on 
speculation alone. 

III 

First, we may inquire what are the textual 
and factual bases of this new fundamental 
rule. To reach the result announced on the 
grounds it does, the Court must stay within 
the confines of the Fifth Amendment, which 
forbids self-incrimination only if compelled. 
Hence the core of the Court's opinion is that 
because of the "compulsion inherent in cus
todial surroundings, no statement obtained 
from [a] defendant [in custody] can truly 
be the product of his free choice," ante, at 20, 
absent the use of adequate protective devices 
as described by the Court. However, the Court 
does not point to any sudden inrush of new 
knowledge requiring the rejection of 70 years 
experience. Nor does it assert that its novel 
conclusion reflects a changing consensus 
among state courts, see Mapp v. Ohio, 367 
U.S. 643, or that a succession of cases had 
steadily eroded the old rule and proved it 
unworkable, see Gideon v. Wainwright, 372 
U.S. 335. Rather than asserting new knowl
edge, the Court concedes that it cannot truly 
know what occurs during custodial question
ing, because of the innate secrecy of such 
proceedings. It extrapolates a picture of what 
it conceives to be the norm from police in
vestigatorial manuals, published in 1959 
and 1962 or earlier, without any attempt to 
allow for adjustments in police practices that 
may have occurred in the wake of more re
cent decisions of state appellate tribunals or 
this Court. 

But even if the relentless application of the 
described procedures could lead to involun
tary confessions, it most assuredly does not 
follow that each and every case will disclose 
this kind of interrogation or this kind of 
consequence. 2 Insofar as it appears from the 

these cases ... we might not find the state
ments to have been involuntary in traditional 
terms," ante, at 19. 

2 In fact, the type of sustained interrroga
tion described by the Court appears to be 
the exception rather than the rule. A survey 
of 399 cases in one city found that in almost 
half of the cases the interrogation lasted less 
than 30 minutes. Barrett, Police Practices and 
the Law-From Arrest to Release or Charge, 
50 Calif. L. Rev. 11, 41-45 (1962). Question
ing tends to be confused and sporadic and 
is us.ually concentrated on confrontations 
With witnesses or new items of evidence, as 
these are obtained by officers conducting the 
investigation. See generally LaFave, Arrest: 
The Decision to Tak~ a Suspect into Custody 
386 (1965); ALI, Model Pre-Arraignment Pro
cedure Code, Commentary § 5.01, at 170, n. 4 
(Tent. Draft No. 1, 1966). 

Court's opinion, it has not examined a single 
transcript of any police interrogation, let 
alone the interrogation that took place in 
any one of these cases which it decides today. 
Judged by any of the standards for empirical 
investigation utilized in the social sciences 
the fa'Ctual basis for the Court's premise is 
patently inadequate. 

Although in the Court's view in-custody 
interrogation is inherently coercive, it says 
that the spontaneous product of the coercion 
of arrest and detention is still to be deemed 
voluntary. An accused, arrested on probable 
cause, may blurt out a confession which will 
be admissible despite the fact that he is alone 
and in custody, without any showing that he 
had any notion of his right to remain silent 
or of the consequences of his admission. Yet 
under the Court's rule, if the police ask him 
a single question such as "Do you have any
thing to say?" or "Did you kill your wife?" 
his response, if there is one, has somehow 
been compelled, even if the accused has been 
clearly warned of his right to remain silent. 
Common sense informs us to the contrary. 
While one may say that the response was 
"involuntary" in the sense the question pro
voked or was the occasion for the response 
and thus the defendant was induced to speak 
out when he might have remained silent if 
not arrested and not questioned, it is patent
ly unsound to say the response is compelled. 

Today's result would not follow even if it 
were agreed that to some extent custodial 
interrogation is inherently coercive. See Ash
craft v. Tennessee, 322 U.S. 143, 161 (Jackson, 
J., dissenting). The test has been whether 
the totality of circumstances, deprived the 
defendant of a "free choice to admit, to 
deny, or to refuse to answer," Lisenba v. 
California, 314 U.S. 219, 241, and whether 
physical or psychological coercion was of 
such a degree that "the defendant's will was 
overborne at the time he confessed," Haynes 
v. Washington, 373 U.S. 503, 513; Lynumn v. 
Illinois, 372 U.S. 528, 534. The duration and 
nature of· incommunicado custody, the pres
ence or absence of advice concerning the 
defendant's constitutional rights, and the 
granting or refusal of requests to communi
cate with lawyers, relatives or friends have 
all been rightly regarded as important data 
bearing on the basic inquiry. See, e. g., Ash
craft v. Tennessee, 322 U.S. 143; Haynes v. 
Washington, 373 U.S. 503.3 But it has never 
been suggested, until today, that such ques
tioning was so coercive and accused person 
so lacking in hardihood that the very first 
response to the very first question following 
the commencement of custody must be con
clusively presumed to be the product of an 
overborne will. 

If the rule announced today were truly 
based on a conclusion that all confessions 
resulting from custodial interrogation are 
coerced, then it would simply have no ra
tional foundation. Compare Tot. v. United 
States, 319 U.S. 463, 466; Untted States v. 
Romano, 382 U.S. 136. A fortiori that would 

a By contrast, the Court indicates that in 
applying this new rule it "Will not pause to 
inquire in individual cases whether the de
fendant was aware of his rights without a 
warning being given." Ante, at 31. The reason 
given is that assessment of the knowledge of 
the defendant based on information as to age, 
education, intelligence, or prior contact With 
authorities can never be more than specula
tion, while a warning is a clear-cut fact. But 
the officers' claim that they gave the requisite 
warnings may be disputed, and facts respect
ing the defendant's prior experience m.ay be 
undisputed and be of such a nature as to 
virtually preclude any doubt that the defend
ant knew of his rights. See United States v. 
Bolden, 355 F. 2d 453 (C. A. 7th Cir. 1965), 
petition for cert. pending No. 1146 O.T. 1965 
(secret service agent): People v. DuBond, 235 
Cal. App. 2d 844. 45 Cal. Rptr. 717. pet. for 
cert. pending No. 1053 Misc. O. T. 1965 
(former police officer). 
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be true of the extension of the rule to ex
culpatory statements, which the Court ef
fects after a brief discussion of why, in the 
Court's view, they must be deemed incrimi
natory but without any discussion of why 
they must be deemed coerced. See Wilson v. 
United States, 162 U.S. 613, 624. Even if one 
were to postulate that the Court's concern 
is not that all confessions induced by police 
interrogation are coerced but rather that 
some such confessions are coerced and pres
ent judicial procedures are believed to be 
inadequate to identify the confessions that 
are coerced and those that are not, it would 
still not be essential to impose the rule that 
the Court has now fashioned. Transcripts or 
observers could be required, specific time 
limits, tailored to fit the cause, could be im
posed, or other devices could be utilized .to 
reduce the chances that otherwise indis
cernible coercion will produce an inadmis
sible confession. 

On the other hand, even if one assumed 
that there was an adequate factual basis for 
the conclusion that all confessions obtained 
during in-custody interrogation are the prod
uct of compulsion, the rule propounded by 
the Court would still be irrational, for, ap
parently, it is only it the accused is also 
warned of his right to counsel and waives 
both that right and the right against self
incrimination that the inherent compul
siveness . of interrogation disappears. But if 
the defendant may not answer without a 
warning a ques·tion such as "Where were you 
last night?" without having his answer be a 
compelled one, how can the court ever accept 
his negative answer to the question of 
whether he wants to consult his retained 
counsel or counsel whom the court will ap
point? And why if counsel is present and the 
accused nevertheless confesses, or counsel 
tells the accused to tell the truth, and that is 
what the accused does, is the situation any 
less coercive insofar as the accused is con
cerned? The court apparently realizes its 
dilemma of foreclosing questioning without 
the necessary warnings but at the same tj.me 
permitting the accused, sitting in the same 
chair in front of the same policemen, to waive 
his right to consult an attorney. It expects, 
however, that not too many will waive the 
right; and if it is claimed that he has, the 
State faces a severe, if not impossible burden 
of proof. ' 

All of this makes very little sense in terms 
of the compulsion which the Fifth Amend
ment proscribes. That amendment deals with 
compelling the accused himself. It is his 
free will that is involved. Confessions and in
criminating admissions, as such, are not 
forbidden evidence; only those which are 
compelled are banned. I doubt that the Court 
observes these distinctions today. By con
sidering any answers to any interrogation to 
be compelled regardless of the content and 
course of examination and by escalating the 
requirements to prove waiver, the Court not 
only prevents the use of compelled confes
sions but for all practical purposes forbids 
interrogation except in the presence of coun
sel. That is, instead of confining itself to pro
tection of the right against compelled self
incrimination the Court has created a limited 
Fifth Amendment right to counsel--or, as the 
Court expresses it, a "right to counsel to pro
tect the Fifth Amendment privilege .... " 
Ante, at 32. The focus then is not on the will 
of the accused but on the will of counsel and 
how much influence he can have on the 
accused. Obviously there is no warrant in the 
Fifth Amendment for thus installing counsel 
as the arbiter of the privilege. 

In sum, for all the Court's expounding on 
the menacing atmosphere of police interro
gation procedures it has failed to supply any 
foundation for the conclusions it draws or 
the measures it adopts. 

Criticism of the Court's opinion, however, 
cannot stop at a demonstration that the 
factual and textural bases for the rule it pro
pounds are, at best, less than conpelling. 

Equally relevant is an assessment of the rule's 
consequences measured against community 
values. The Court's duty to assess the con
sequences Of its action is not satisfied by :the 
utterance of the truth that a value of our 
system of criminal justice is "to respect the 
inviolability of the human personality" and 
to require government to produce the evi
dence against the accused by its own inde
pendent labors. Ante, at 22. More than the 
human dignity of the accused is involved; 
the human personality of others in the 
society must also be preserved. Thus the 
values reflected by the privilege are not the 
sole desidera.tum; society's interest in the 
general security is of equal weight. 

The obvious underpinning of the Court's 
decision is a deep-seated distrust of all con
fessions. As the Court declares that the ac
cused may not be interrogated without coun
sel present, absent a waiver of the right to 
counsel, and as the Court all but admonishes 
the lawyer to advise the accused to remain 
silent, the result adds up to a judicial judg
ment that evidence from the accused should 
not be used against him in any way, whether 
compelled or not. This is the not so subtle 
overtone of the opinion-that it is inherently 
wrong for the police to gather evidence from 
the accused himself. And this is precisely the 
nub of this dissent. I see nothing wrong or 
immoral and certainly nothing unconstitu
tional, with the police asking a suspect •whom 
they have reasonable cause to arrest whether 
or not he killed his wife or with confronting 
him with the evidence on which the arrest 
was based, at least where he has been plainly 
advised that he may remain completely sUent, 
see Escobedo v. Illinios, 378 U.S. 478, 499 
(dissenting opinion}. Until today, "the ad
missions or confessions of the prisoner, when 
voluntarily and freely made, 'have always 
ranked high in the scale of incriminating evi
dence." Brown v. Walker, 161 U.S. 591, 596; 
see also Hopt v. Utah, 110 U.S. 574, 584-585. 
Particularly when corroborated, as where the 
police have confirmed the accused's disclosure 
of the hiding place of implements or fruits of 
the crime, such confessions have the highest 
reliability and significantly contribute to the 
certitude w.ith which we may believe the 
accused is guilty. Moreover, it is by no means 
certain that the process of confessing is 
injurious to the accused. To the contrary it 
may provide psychological rellef and enhance 
the prospects for rehabilitation. 

This is not to say the the value of respect 
for the inviolability of the accused's indi
vidual personallty should be accorded no 
weight or that all confessions should be in
discriminately admitted. This Court has long 
read the Constitution to proscribe compelled 
confessions, a salutary rule from which there 
should be no retreat. But I see no sound 
basis, factual or otherwise, and the Court 
gives none, for concluding that the present 
rule against the receipt of coerced confessions 
is inadequate for the task of sorting out in
admissible evidence and must be replaced by 
the per se rule which is now imposed. Even if 
the new concept can be said to have advan
tages of some sort over the present law, they 
are far outweighed by its likely undesirable 
impact on other way very relevant and im
portant interests. 

The most basic functions of any govern
ment is to provide for the security of the in
dividual and of his property. Lanzetta v. New 
Jersey, 306 U.S. 451, 455. These ends of soci
ety are served by the criminal laws which for 
the most part are aimed at the prevention of 
crime. Without the reasonably effective per
formance of the task of preventing private 
violence and retaliation, it is idle to talk 
about human dignity and civilized values. 
. The modes by which the criminal laws 
serve the interest in general security are 
many. First the murderer who has taken the 
life of another is removed from the streets, 
deprived of his liberty, and thereby prevented 
fro.m repeating his offense. In view of the 

statistics on recidiv.ism in this county' and 
of the number of instances in which appre
hension occurs only after repeated offenses, 
no one can sensibly claim that this aspect of 
the criminal law does not prevent crime or 
contribute significantly to the personal secu
rity if the ordinary citizen. 

Secondly, the swift and sure apprehension 
of those who refuse to respect the personal 
security and dignity of their neighbor un
questionably has its impact on others who 
might be similarly tempted. That the crimi
nal law is wholly or partly ineffective with a 
segment of the population or with many of 
these who have been apprehended and con
victed is a very faulty basis for concluding 
that it is not effective with respect to the 
great bulk of our citizens or for thinking that 
without the criminal laws, or in the absence 
of their enforcement, there would be no in
crease in crime. Arguments of this nature are 
not borne out by any kind of reliable evi
dence that I have seen to this date. 

Thirdly, the law concerns itself with those 
whom it has confined. The hope and aim of 

'Precise statistics on the exrent of recid
ivism are unavailable, in part because not 
all crimes are solved and in part because 
criminal records of convictions in different 
jurisdictions are not brought together by a 
central data collection agency. Beginning in 
1963, however, the Federal Bureau of In
vestigation began collating data on "Careers 
in Crime," which it publishes in its Uniform 
Crime Reports. Of 192,869 offenders processed 
in 1963 and 1964, 76 % had a prior arrest 
record on some charge. Over a period of 10 
years the group had accumulated 434,000 
charges. FBI, Uniform Crime Reports-1964, 
27-28. In 1963 and 1964 between 23% and 
25 % of all offenders sentenced in 88 federal 
district courts (excluding the District Court 
for the District of Columbia} whose criminal 
records were reported had previously been 
sentenced to a term of imprisonment of 13 
months or more. Approximately an additional 
40 % had a prior record less than pr.Ison 
(juvenile record, probation record, etc.), 
Administrative Office of the United States 
Courts, Federal Offenders in the United 
States District Courts: 1964, x, 36 (herein
after cited as Federal Offenders: 1964}; Ad
ministrative Office of the United States 
Courts. Federal Offenders in the United States 
District Courts: 1963, 25-27 (hereinafter cited 
as Federal Offenders: 1963} . During the same 
two years in the District Court for the Dis
trict of Columbia between 28% and 35% of 
those sentenced had prior prison records and 
from 37% to 40% had a prior record less than 
prison. Federal Offenders: 1964, xii, 64, 66; 
Administrative Office of the United States 
Courts, Federal Offenders in the United States 
District Court for the District of Columbia: 
1963, 8, 10 (hereinafter cited as District of 
Columbia Offenders: 1963). 

A similar picture is obtained if one looks 
at the subsequent records of those released 
from confinement. In 1964, 12.3 % of persons 
on federal probation had their probation 
revoked because of the commission of major 
violations (defined as one in which the pro
bationer has been committed to imprison
ment for a period of 90 days or more, been 
placed on probation for over one year on a 
new offense, or has absconded with felony 
charges outstanding). Twenty-three and two
tenths percent of parolees and 16.9% of those 
who had been mandatorily released after 
service of a portion of their sentence likewise 
committed major violations. Reports of the 
Proceedings of the Judicial Conference of the 
United States and Annual Report of the Di
rector . of the Administrative Office of the 
United States Courts: 1965, 138. See also 
Mandel et al., Recidivism Studied and De
fined, 56 J. of Crim. L. C. & P. S. 59 (1965} 
(within five years of release 62.33 % of sample 
had committed offenses placing them in 
recidivist category). 
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modern penology, fortunately, is as soon as 
possible to return the convict to society a 
better and more law-abiding man than when 
he entered. Sometimes there is success, some
times failure. But at least the effort is made, 
and it should be made to the very maximum 
extent of our present and future capabilities. 

The rule announced today will measurably 
weaken the ability of the criminal law to per
form in these tasks. It is a deliberate calculus 
to prevent interrogations, to reduce the inci
dence of confessions and pleas of guilty and 
to increase the number of trials.5 Criminal 
trials, no matter how efficient the police are, 
are not sure bets for the prosecution, nor 
should they be if the evidence is not forth
coming. Under the present law, the prosecu
tion fails to prove its case in about 30% of 
the criminal cases actually tried in the fed
eral courts. See Federal Offenders: 1964, 
supra, note 4, at ·6 (Table 4), 59 (Table 1); 
Federal Offenders: 1963, supra, note 4, at 5 
(Table 3); District of Columbia Offenders: 
1963, supra, note 4, at 2 (Table 1). But it is 
something else again to remove from the or
dinary criminal case all those confessions 
which heretofore have been held to be free 
and voluntary acts of the accused and to thus 
establish a new constitutional barrier to the 
ascertainment of truth by the judicial proc
ess. There is, in my view, every reason to be
lieve that a good many criminal defendants, 
who otherwise would have been convicted on 
what this Court has previously thought to be 
the most satisfactory kind of evidence, will 
now, under this new version of the Fifth 
.Amendment, either not be tried at all or ac
quitted if the State's evidence, minus the 
confession, is put to the test of litigation. 

I have no desire whatsoever to share the 
responsibility for any such impact on the 
present criminal process. 

In some unknown number of cases the 
Court's rule will return a killer, a rapist or 
other criminal to the streets and to the en
vironment which produced him, to repeat his 
crime whenever it pleases hlm. AB a con
sequence, there will not be a gain, but a loss, 
in human dignity. The real concern is not 
the unfortunate consequences of this new 
decision on the criminal law as an abstract, 
disembodied series of authoritative proscrip
tions, but the impact on those who rely on 
the public authority for protection and who 
without it can only engage in violent self
help with guns, knives and the help of their 
neighbors similarly inclined. There is, of 

5 Eighty-eight federal district courts (ex
cluding the District Court for the District 
of Columbia) disposed of the cases of 33,381 
criminal defendants in 1964. Only 12.5% of 
those cases were actually tried. Of the re
maining cases. 89.9% were terminated by 
convictions upon pleas of guilty and 10.1 % 
were dismissed. Stated differently, approxi
mately 90% of all convictions resulted from 
guilty pleas. Federal Offenders: 1964, Supra, 
note 4, 3-6. In the District Court for the Dis
trict of Columbia a higher percentage, 27%, 
went to trial, and the defendant pleaded 
guilty in approximately 78% of the cases ter
minated prior to trial. Id. at 58-59. No reliable 
statistics are available concerning the per
centage of the cases in which guilty pleas 
are induced because of the existence Of a 
confession or of physical evidence unearthed 
as a result of a confession. Undoubtedly the 
number of such cases is substantial. 

Perhaps of equal significance is the num
ber of instances of known crimes which are 
not solved. In 1964, only 388,946, or 23.9 % 
of 1,626,574 serious known offenses were 
cleared. The clearance rate ranged from 
89.8% for homicides to 18.7% for larceny. 
FBI, Uniform Crime Reports-1964, 20-22, 
101. Those who would replace interrogation 
as an investigatorial tool by modern scientific 
investigation techniques significantly over
estimates the effectiveness of present proce
dures, even when interrogation is included. 

course, a saving factor: the next vdctims are 
uncertain, unnamed and unrepresented in 
this case. 

Nor oan this decision do other than have a 
corrosive effect on the criminal law as an 
effective device to prevent crime. A major 
component in its effectiveness in this regard 
is its swift and sure enforcement. The easier 
it is to get away with rape and murder, the 
less the deterrent effect on those who are 
inclined to attempt it. This is still good com
mon sense. If it were not, we should post
haste liquidate the whole law enforcement 
establishment as a useless, misguided effort 
to control human conduct. 

And what about the accused who has con
fessed or would confess in response to simple, 
nonooercive questioning and whose guilt 
oould not otherwise be proved? Is it so clear 
that release is the best thing for him in every · 
case? Has it so unquestionably been resolved 
that in each and every case it would be bet
ter for him not to confess and to return to 
his environment with no attempt whatso
ever to help him? I think not. It may well 
be that in many cases it will be no less than 
a callous clls·regard for his own welfare as 
well as for the interests of his next victim. 

There is another aspect to the effect of 
the Court's rule on the person whom the 
police have arrested on probable cause. The 
fact is tliat he may not be guilty at all and 
may "be able to extricate himself quickly and 
simply if he were told the circumstances of 
his arrest and were asked to explain. This 
effort, and his release, must now await the 
hiring of a lawyer or his appointment by the 
court, consultation with counsel and then a 
session with the police or prosecutor. Simi
larly, where probable cause exists to arrest 
several suspects, as where the body of the 
victim is discovered in a house having several 
residents, see Johnson v. State, 238 Md. 140, 
207 A. 2d 643 ( 1965) , pet. for cert. pending 
No. 274 Misc. 0. T. 1965, it will o!ten be true 
that a suspect may be cleared only through 
the results of interrogation of other suspects. 
Here too the release of the innocent may be 
delayed by the oourt's rule. 

Much of the trouble with the Court's new 
rule is that it will operate indiscriminately 
in all criminal cases, regardless of the severity 
of the · crime or the circumstances involved. 
It applies to every defendant, whether the 
professional criminal or one committing a 
crime of momentary passion who ls not part 
and parcel of organized crime. It will slow 
down the investigation and the apprehension 
of confederates in those cases where time is 
of the essence, such as kidnaping, see 
Brinegar v. United States, 338 U.S. 160, 183 
(Jackson, J., dissenting); People v. Modesto, 
398 P. 2d 753, 759, 42 Cal. Rptr. 417, 423 
(1965), those involving the national security, 
see Drummond v. United States, 354 F. 2d 
132, 147 (C. A. 2d Cir. 1965) (en bane) 
(espionage case) , pet. for cert. pending No. 
1203 Misc. 0. T. 1965; cf. Gessner v. United 
States, 354 F. 2d 726, 730, n. 10 (C. A. 10th Cir. 
1965) (upholding, in espionage case, trial 
ruling that Government need not submit 
classified portions of interrogation tran
script), and some organized crime situations. 
In the latter context the lawyer who arrives 
may also be the lawyer for the defendants' 
colleagues and can be relied upon to insure 
that no breach of the organization's security 
takes place even though the accused may 
feel that the best thing he can do is co
operate. 

At the same time, the Court's per se ap
proach may not be justified on the ground 
that it provides a "bright line" permitting 
the authorities to judge in advance whether 
interrogation may safely be pursued without 
jeopardizing the admissibility of any infor
mation obtained as a consequence. Nor can 
it be claimed that judicial time and effort, 
assuming that is a relevant consideration, 
will be conserved because of the ease of ap
plication of the new rule. Today's decision 

leaves open such questions as whether the 
accused was in custody, whether his state
ments were spontaneous or the product of 
interrogation, whether the accused has ef
fectively waived his rights, and whether non
testimonial evidence introduced at trial is 
the fruit of statements made during a pro
hibited interrogation, all of which are cer
tain to prove productive of uncertainty dur
ing investigation and litigation during 
prosecution. For all these reasons, if further 
restrictions on police interrogation are de
sirable at this time, a more flexible approach 
makes much more sense than the Court's 
constitutional straitjacket which forecloses 
more discriminating treatment by legisla
tive or rule-making pronouncements. 

Applying the traditional standards to the 
cases before the Court, I would hold these 
confesions voluntary. I would therefore af
firm in Nos. 759, 760, and 761 and reverse 
in No. 584. 

Mr. McCLELLAN. Mr. President, I 
yield 25 minutes to the distinguished 
Senator from Mississippi. 

The PRESIDING OFFICER. The Sen
ator from Mississippi is recognized for 
25 minutes. 

Mr. STENNIS. Mr. President, on a 
previous occasion during the considera
tion of the pending bill, it was my pleas
ure to address the Senate primarily with 
reference to the provisions of the bill 
concerning the appropriation of money. 

It is my privilege today to address 
another principle feature of the bill, the 
provision that is known as title II. That 
title has reference to the admissibility 
of certain testimony related to con
fession. 

Mr. J?resident, I do not see any ground 
whatsoever, and I have little sympathy 
for, the charges that title n of the bill 
constitutes an assault on the Supreme 
Court. 

The best possible answer to that is 
to read the dissenting opinions of the 
members of the Court in the very cases to 
which most of title n relates. I know of 
one dissenting opinion by a former At
torney General of the United States, who 
was a member of the Court when the 
case was decided, and another dissenting 
opinion by a former Deputy Attorney 
General of the United States. 

So I believe thait the concept of title n 
being an assault on the Court is totally 
false and without any foundation. I sus
pect thait it is an argument that comes 
partly from the present Department of 
Justice in trying to make the Court an 
issue. The Court is not an issue here, as 
plainly shown by the decisions to which 
1 have referred. 

In my feeble way, I should like to try 
to get before the people of the United 
States the fact that this is an attempt to 
have a better chance to enforce the 
criminal law of this country, and it is 
contrary to an assault on the Court. 

Mr. President <Mr. SPONG in the chair), 
I speak very meekly about my experi
ence in this field. My small achievement 
in this field has not been more than 
average, either as a prosecuting attorney 
or as a judge of a trial court of unlimited 
jurisdiction. However, I do have the bene
fit of experience, and experience is worth 
something. I believe it is worth a great 
deal. I know what the situation was 
before these decisions were handed down, 
before this change of law, and I know 
what the situation is now. I have some 
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practical idea of the difficulties that po
lice have in trying to live under these 
decisions. 

I repeat that the sole purpose of this 
title is to try to enforce the law, to pro
tect the public, not to convict anyone 
who is not guilty. The primary object is 
to protect the public. 

Punishment is necessary, and disci
pline is necessary. I believe that the 
major cause of conditions today is the 
lack of discipline. It is the lack of end 
result to the wrongdoer, be he a law 
violator or one who is just violating a 
code of discipline in the family, a code 
of discipline in the miltary, or a code of 
discipline that applies to all of us. 

The concept of penalty for wrongdoing 
has been swept under the rug, and the 
concept of having to comply with rigid 
rules has been diminished. Unfortu
nately, a looseness, a laxity, and a soft
ness have pervaded our society for tqe 
past 20 years or more, and now the 
chickens have come home to roost. 

I believe that everyone-almost every
one-who has his eyes open can see that 
something must be done about the situ
ation-and more than just talk. Some
thing more than merely passing a law 
must be done. I am not fooled into be
lieving that this bill or any other bill that 
is passed is going to help very much in 
and of itself. There must be a will to 
enforce the laws we already have. I doubt 
that we need any more law, except some 
corrections in procedure. We must have 
a will, however-there was a time when 
we had that will-at least to try harder. 
But if everyone must be pleased and 
everyone must be satisfied and no group 
of voters is to be offended by anything 
that is done, we really will have chaos, 
and we are headed in that direction now. 

I do not lose hope. I know that some
thing can be done about it and will be 
done about it. And the people realize that 
something can be done about the hap
penings now. They are about to decide 
that they are the ones who will have to 
do it, and I know there is enough com
monsense, willpower, and judgment left 
to the American people. If it takes a revo
lution at the polls, that is what we will 
get. But unless we change the attitude 
and have a better application of disci
pline and a better application of requir
ing all people, including me, to live up to 
rules, the road to chaos in human con
duct will continue and go downhill. 

I have heard the argument made on 
the floor of the Senate that chaos will 
result in the United States if title II is 
enacted. With all deference to those who 
make such an argument, how would 
~haos result and why would chaos result 
from tightening up on some rules of evi
dence that were in effect from the time 
this Nation was born until 1957 or 1966 
or 1967, when the cases to which title II 
refers were decided? Did we have chaos 
before? Chaos.has come about since then. 

There is no particular legal problem 
here. The legal systems of the States and 
of the U.S. courts have lived for almost 
200 years of our existence under the. very 
rules that title II proposes to restore. 
It was born in the bosom of the common 
law of England, and it is the greatest 
instrumentality that has ever been de
vised by the human mind for the protec-

tion of human rights. It has evolved not 
over the decades but over the centuries. 
It was inherited by us and was developed 
by us over the decades to meet the cir
cumstances of our time. 

To say that chaos would result if we 
put the law back the way it was-when 
some members of the Supreme Court have 
said all the time that the laws should not 
have been changed originally-with all 
deference, is a ridiculous conclusion. I 
believe that our job is to find a practical 
rule-no one will find a perfect rule
that will make more likely the attain
ment of the ends of justice and the pro
tection of society. 

The present trend of major crime to
ward more and more crime cannot con
tinue indefinitely unabated and this 
country remain free. Either we will be 
ruled entirely by lawless bands that can 
grow and will grow, or we will see the rise 
to power of ruthless men who can never
theless restore order, and we are not go
ing to let that happen. 

The people of this country are com
passionate and they cherish liberty, but 
they also have a good deal of common
sense, and they are not going to stand by 
and be killed and pillaged because of an 
undue and impractical regard, so-called, 
for the rights of those who commit crime. 

It must not be forgotten that the vast 
majority of decent, law-abiding citizens 
still run this Government, and they ulti
mately have it within their power to 
change its course. They will accept some 
experimentation with the system of crim
inal justice, but they expect, at the same 
time, that a minimal degree of public 
·order and personal security will be main
tained. 

Mr. Pr.esident, if it is not provided un
der present leadership within the exist
ing system, new leaders will provide it 
under a radically different system. 

I want to say for emphasis again that 
in my humble opinion it is not more law 
that is needed and it is not more money 
that is needed. We pass too many laws 
and we appropriate too much money 
now. What we need is the will to enforce 
the laws we have now. This is a matter 
of determination and the will to act, re
gardless of political consequences, on the 
part of men charged with enforcing the 
law, leading the departments, and apply
ing rules that are reasonable and modern 
enough to protect those charged with 
crime but strong enough also to protect 
the public. 

Our legal and constitutional govern
ment will turn in a different direction 
unless something is done about this 
trend. Principles which have grown up 
and are capable of further growth in a 
peaceful and orderly society will 'be 
pruned back or rooted out completely in 
order to get at the increasing forces of 
crime. 

Crime must be brought under control 
and the streets made safe again, but this 
will not be done by merely lavishing Fed
eral funds in all sorts of long-range re
search projects or by putting every law 
enforcement official in the Nation in the 
pay of the U.S. Government and under 
the direction of the Attorney General. 

The way to stop crime is to enforce 
the criminal laws against those who 

break them. We can have the most well
paid, highly trained, best equipped police 
force money can buy and it will not do 
one bit of good if the law violators they 
bring in cannot be convicted in the 
courts. For this reason I consider title 
II, relating to the admissibility of volun
tary confessions and eyewitness testi
mony into evidence in State and Federal 
prosecutions, . and the finality of State 
convictions, to be the heart and most im
portant part of the crime· bill. 

Title II is a reasonable and realistic re
sponse to the urgent demand for more 
effective law enforcement. It is entirely 
consistent with our legal tradition. In
deed, title II, for the most part, was the 
law of the land until quite recently. It ' 
requires no vast outlay of Federal funds 
and its effects will not be delayed while 
we await the further study of the ellu
sive "causes" of crime. It does not tie 
locr.l law enforcement to the desk of the 
Attorney General and it preserves to the 
State the necessary freedom to combat 
the variety of crime found at the com
munity level. 

I have followed closely the hearings, 
the debates, and comments of the press 
on the crime bill and I am amazed at the 
violent criticism that has been directed 
against title II. It has been represented, 
or rather misrepresented, as a throw
back to the dark days of the torture 
chambers and as an attack on the Su
preme Court. The specter of unconsti
tutionality has been raised. Mass con
fusion in the law and collapse of the 
Federal system have been prophesized. 
These are arguments of desparation 
hurled against proposals which are un
assailable on the merits. 

Title II provides first that--
In any criminal prosecution brought by 

the United States or by the District of Col
umbia, a confession, as defined in the bill, 
shall be admissable in evidence if it is volun
tarily given. 

It is this reasonable, rational rule of 
evidence that has been likened to the 
reinstitution of the rack and the screw 
and the third degree. 

This rule originated in the develop
ment of the common law of England and 
was the law in this country under the 
Bill of Rights of our Constitution before 
being reversed in 1966. Its long history 
has not been static and the rule admit
ting voluntary confessions has kept pace 
with changing times. Under the common 
law and the early law of this country, a 
confession was considered voluntary and 
was admissible in court if not obtained 
through threats, physical coercion, or 
promises of reward. The standards were 
gradually extended to include psycho
logical coercion as well as threats, force, 
and promises and in modern times the 
test came to be whether, considering 
the "totality of circumstances" the de
fendant freely confessed or was pres
sured into doing so. This was the state 
of the law when, in 1966, five of the nine 
Justices of the Supreme Court declared 
voluntary confessions to be inadmissible 
unless the police officer receiving the 
confession first recited to the defendant 
a list of his constitutional rights and got 
from the defendant an ironclad waiver 
of his rights. 
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What the Court held <specifically in 
this case~ Miranda v. AB'izo.na_.. 384 U.S. 
436 (i966), was that-

The defendant .must be warned pri<l>r to 
any questiuntng that he has the right to 
remain silent, that an.ything he says can be 
used against him in a court of law, that .he 
has the right to tlle presence of an attor
ney, and that if he cannot afford an attorney 
one will be appointed for bim prior to any 
questioning if he so desires. Opportunity t.o 
exercise these rights must be afforded to him 
throughout the interrogation. After such 
warnings have been given, and sueh opportu
nity afforded him, the individual may know
ingly and intemgent1y waive tbese Tights 
11.Ild agree to answer questions or make a 
'Statement. But unless and ·until such warn
ings and waiver are dem0nstrated by tbe 

' prosecution at ttlal, no evidence obtained as 
a -result ®f miterroga.tion can be used against 
him. 

This Ttding ereates, and then raises to 
the 'Status 'Of 'Constitu.ticmal rights, an ar
Tay of technicalities 'lihat would 'astound 
the most 'Practiced common faw p1ea11ler. 
Under the decision 'Of tb.e Oourt it is 
doubUw that even a eoristituti·cmalJ. l'aw
yer could make a valid and admissible 
uonf'CS'Slon -unless he were flkst sr>ecifically 
'advised of all his Tights '8.nd then made 
some pCJsitive 'and 9/ffirmative waiver of 
them. It is immaterial that he knew his 
Tlghts and had no intention of Clai.mmg 
them. If the police -Officer failed to go 
through 't.he set Toutine of enumerating 
them 'and obtain'irrg a waiver, his state
ment emlld not be used against him m 
eourt. This i:s the worst kind of "'me
chanical jurisprudence."' 

The •decision t>f tb.e mll.jorlty was en
tered over the strong dissent of Justi:ces 
Clark, Harlan, 'Stewart, and White. 

I ref er to the fact that Justice Clark 
1s a former distinguished Attorney Gen
eral of tbis Nation; anu Justice Whlte is 
s f01m.er distinguished Deputy AttoI.Uley 
General ,of thi'S N'Rtitm, they ar.e be.th 
outstaind'.ing in this field, and they '8.<re 
both outstanding as members "Of t1he 
Court. Here are four of the nine members 
of that C..om-t entering a .st11cmg dissent. 

T.hen when the bill before us proposes 
to restore the very rules that Justices 
Clark, .Harlan.. Stewart,, and White pro
posed, the word is sent out all over the 
Nation that this is an assault on the 
Court and that lt is an attack upon the 
integrity of the Court. It is merely .an 
effort to uphold what .four member.s of 
the Court said .should be the law. 

It is ridiculous to tr,y to put the pro
ponents of title .II in .a position of .attack
ing the Court . .It is the cld Idea of a 
smokescreen that is always raised when 
.a per.son cannot meet the arguments on 
their merits. 
Mr~ President, these JJ!lS.'tices describe 

the new rules laid down by the majority 
as "hazardolilS ,experimentation" and ,as 
"going too far too fast." Those are L.~e 
words C>f the members of the Court, lllQt 
mine. However~ I think .it sums up the 
gist of .all .criticisms leveled .against the 
Court in recent years. 1t is .n.o-t an atta-ck 
on the Oourt as an institution or any m
dividual member of the Court. 

It is simply a widespread and .sincere 
belief that the Court is engaged in "'haz
arcious eJq>erintentation'·' and goirr_g 'too 
far ttoo fast." It only 'COnfnses and -ob
scures the important issues at stake to 

poruay this deep and genuine concern 
as a malicious attack Olil the Couirt. 

The Court has Ci)UtrJm. ithe .sentiments 
-Of the :pe<i)ple and tb.e .needs Gf tb.e times 
in efforts of soome @f its members to 
.acb.ieve what is ro them a perfect .system 
of criminal justice. Congress must step 
.d.n and la;y a steadying hand on the law; 
not as a .slap at the .Comt but in aid of 
the C0urt. 'The Court, removed as it is 
from the currents that agitate society, 
,can go too far for .its own good. Congress 
which is peculiarly sensitive to these 
forces has a respcmsibility to the Court 
and to the people to see that the law 
gives due regard to practical realities. 
The public safety and the general welfare 
cannot be sacrificed to the logic and sym
metry of a jurisp:rudential ideal. 

The criminal .law is not a perfect ab
stract system. fer the intellectual amuse
ment Qf judges and lawyers and legal 
scholars. ,or even legislators. It is a rough 
.cGmpromise for the protection of the 
people. Some principles must be stopped 
short of their extreme logical develop
ment in or..cleir to prev.ent other .equally 
important principles UQID being <Com
pletely overridden.. W.hen .the rights of 
the law viola.tor a!lte G>veremJ;i>hasized at 
the expense of the .rights of law abiding 
,society,, the compr.omise is upset and 
must be reestablished. This is .exactly 
what title :n .attempts to do. 

It ls n<J>t a perfect abstract system of 
law we are 'W.if.iting. ·The best illustration 
of that that I know -of is the jmy system. 
If one were looking Io.r perfect logic and 
depth af learning, legal <i>r otherwise" one 
would never select the jury .system to 
make many of the highly important deci
sions of this Nation. One would never 
turn to the jury as .a group of specialized 
experts in a:rzything~ But contrary to 
what a few people may think, it has 
proved over the centurles---here and in 
other English-speaking nations---to be 
one of the wisest, soundest provisions of 
our legal system. Even though juries 
make mistakes, and :r .know they do, 
under the gui'dance of a Judge well 
versed in the law, and under the prin
ciples of evidence and ba'Sic concepts of 
the 1a w, and ·under the guidance and 
instruction of the court, the jury -system 
is still the best means 'ever devised for 
reaehing a Just and sound verdict in our 
system, or in ll.ny -other system in the 
eiVilized wor1d. So we are not writing 
perfect laws. it eannot be ,none. We are 
trying to ge't oomething practl'ca1 and 
realistic, as in the case of a jury. 

Title TI updates and restores the vol
untary ,conf'esslon rule as it existed prior 
to the !1.966 '<l-ecision. Title "II provides 
that before a eonfession 1s presented 
to the jury in the trial of a criminal case, 
the trial judge must determine.. out of 
the presence ,of the jury, whether the 
confession was v-0luntari1y made. Title 
II further provides that in determining 
the isslil.e Gf vol!untadness, he "'shall take 
int0> eonsideration iaJ[ the .circumstances 
:surromn.ding the giving .of the confes
s!i.on;"' and !he is particularly ·required to 
consider: .!lir.st, thetime elapsing between 
arr.est and arraigmnent t0f the defendant 
making the rconfession, if it was made 
after arrest :and befrore arraignment; 
second, whether /SU.Ch defend.ant knew 
the nature of lthe offense with w.hich .he 

was charged or IOf which he was sus
pected ~at the time of making the con
fession; third, whether or .. n0t 'Such 
defenda,mt was advised or knew that he 
was not IDequired to make alily ;statement 
and that any such statement 'Could be 
used against him; fourth, whether or not 
such defendant had been adv.'ised prior 
to questioning of his right to the assist
ance, and, fifth, whether or not such 
defendant was without the assistance of 
counsel when questioned and when giv
.i.ng such confession. 

What title II does, therefore, is sub
stitute a reasonable and workable stand
ard for the hard and fast rule laid down 
by the Court. It p11eserves the princip1es 
announced in Miranda, but it does not 
makie a fetish of them Dr carry them 
to the ridiculous extreme. It focuses on 
what ought always to be the maiin ques
tion when the admissibility of a con
fession is :challenged .:iJil a crimimaJ. case: 
did the defendant freely and voiJ:untarily 
confess? and not whether the police om
cer was guilty of some lapse in lecturing 
the defendant on constitutional law. It 
protects the legitimate rights 0f the 
accused :as carefully as the rigid rule in 
Mirancl.a, but it does not provide him 
with a storehouse of technical objecti.uns 
to the introduction of reliable evidence 
freely given. 

This seems to me to be an eminently 
!air ,and .11easonable compromise between 
the rights 1of the accused and the riigmts 
:of society: The accused is protected 
:a~ain:st being compelled an.d ooerced 
:into making a confession. All of the 
fa:ctors considered by the Court in the 
.Miranda 'decision to have a beaTing <on 
this issue must be taken into aecount. 
"The only difference is, that if none of 
these factors in fact influenced the de
fendant m making a statement, it rcould 
be used ,against him to convict him of 
the crime he <admittedly committed. 
This would protect society against being 
needlessly and foolishly exposed to self
~onf essed criminals. 

TJi.tle .II also attempts to overcome a 
-related problem by providing that m 
Federal and District of Columbia pmse
<eutions a voluntary confession "shall mrot 
he inadmissible solely because -of delay 
in bringing" the defendant ''"before a 
·commissioner. 0 This provision will 
.C<'>unteract the so-.called Mallory riUle, 
.anu put an end to the 'Practice Of dis
carding v.dluntary confessions of gmlt 
because the police .officers were not 
.hasty enough in getting the defendant 
before a committing magistrate. Delay 
in taking the defendant before a eti>m
missioner would continue to be a if.actor 
in determiin:in:g whether his . con:liession 
\Was VDluntartly givelil but it would no 
.J.'0nger be the overriding issue.. Mere de
fay; wolil.ld cease to be an absolute and 
autmnatic cause for EXcluding va1uable 
:and often essen:t1a~ rew.dence. 

Tke Mallory nile was announced by 
the SmPl\eme Cotu.rt in l957 (Mallory v. 
United St'OJtes., 354 U.S. 449) in a case 
\Where tihe 'defendant confessed. to rape 
within 5 .ih:o-1!.lr-s .after !his >arrest. His -con
f!ession was eKcluded from evid~nce, his 
conviction :ireversed, a;nd Mallory re
leased t0 stalk the streets cof Washing
t0n, :sole1y because of delay iin carrying 
.hiim bef10re a judicial IOflicer. There was 
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no doubt as to his guilt, no question as 
to the voluntariness of his confession, 
but this grave crime went unpunished, 
society unprotected, because of another 
inflexible rule imposed on the police. 

The consequences of this narrow view 
of the purpose and function of the crim
inal law is revealed in Mallory's own life. 
Not long after he was freed by the courts, 
he committed another felonious assault 
in another city. 

The significance of the Mallory deci
sion does not stop at the crimes it en
abled Mallory himself to commit. The 
rapid and unchecked extension of the 
Mallory rule has made possible the es
cape of hundreds more like him. The 
length of delay which invalidates a vol
untary confession has been steadily re
duced by the courts from 5 hours to 5 
minutes and has been applied in count
less cases to free self-confessed crim
inals of every kind including murderers. 

Title II also undertakes to correct an
other arbitrary rule that has recently 
sprung up to vex law enforcement and 
obstruct justice. Last year in another 
split decision in the case of United States 
v. Wade, 388 U.S. 318 (1967), the Su
preme Court held that the testimony of 
an eyewitness to a bank robbery identi
fying the defendant as the robber was 
inadmissible in evidence because the 
witness had also :Previously identified the 
defendant in a police lineup without his 
counsel being present. This is simply an 
intolerable waste of evidence for no 
justifiable purpose. Title II attempts to 
retrieve this valuable evidence to be put 
to good use in controlling crime and 
making the streets safe. 

Title II provides that in Federal crim
inal prosecutions: 

The testimony of a witness that he saw the 
accused commit or participate in the com
m ission of a crime for which the accused is 
being tried shall be admissible into eviden ce. 

Such a rule is so fundamentally sound, 
so unquestionably right, so basic to the 
administration of criminal justice it is 
almost impossible to believe that at this 
stage of our legal development it is nec
essary to s'Pell it out in a statute. That 
it has become necessary is cause for 
grave concern. 

Decisions such as these reflect an un
conscionable disregard for the public in
terest. During the 10-year period between 
the Mallory decision in 1957 and the 
Wade ruling last year, the crime rate 
increased an astronomical 126 percent. 
I do not attempt to attribute this stag
gering increase in crime directly to the 
decisions of the Court. The point is that 
in the face of this fantastic rise in crime 
the Court continues to hand down deci
sion after decision making it more diffi
cult for society to defend itself. Clearly 
these figures ought to be read by the 
Court as a warning that it is going "too 
far too fast" and, I might add, in the 
wrong direction at the wrong time. Cer
tainly Congress cannot ignore the danger 
signs. We are fast approaching anarchy 
in this country. If the Court is not aware 
of the danger then Congress must act. 

The PRESIDING OFFICER. The time 
of the Senator from Mississippi has 
expired. 

Mr. McCLELLAN. Mr. President, I 
yield 5 additional minutes to the Senator 
from Mississippi. 

The PRESIDING OFFICER. The Sen
ator from Mississippi is recognized for 
5 minutes. . _ _ _ 

Mr. STENNIS. I thank the Senator 
from Arkansas. 

Mr. President, I still believe that the 
plain provisions of the Constitution of 
the United States have that meaning. 
They plainly point out not only the 
power, but also the duty of Congress to 
set the jurisdiction and define the juris
diction of the Supreme Court of the 
United States. 

In order to assure to the States the 
benefits of the provisions regarding the 
admissibility of confessions and eye
witness testimony, title II denies the 
Supreme Court and the lower Federal 
courts jurisdiction to review the rulings 
of a State trial court admitting such 
evidence if the ruling has been upheld by 
the highest appellate court of the State 
having jurisdiction. A similar provision 
denies the Supreme Court and the inf e
rior Federal appellate courts jurisdiction 
to review the admission of eyewitness 
testimony in the Federal trial courts. 
These provisions are based on the con
stitutional powers of Congress under sec
tion 2 of article III of the Constitution to 
define the jurisdiction of the Supreme 
Court and to create inferior Federal 
courts. It merely restores to the States, 
in this limited area, the authority which 
they originally possessed until the Court 
in recent years began extending purely 
Federal requirements to the States. It 
is particularly appropriate that the trial 
courts should exercise this power in this 
instance where the issue is simply one 
of fact and not of law. Factual questions 
such as the voluntariness of the confes
sion are properly decided at the trial level 
where the witnesses can be observed and 
their credibility assessed firsthand 
rather than on the basis of a cold record. 
In any event the admissibility of evidence 
will continue to be reviewable by the ap
pellate courts of the State. 

In spite of all the innumerable obsta
cles to ever convicting a criminal even the 
first time, the States have been lately 
faced with the task of convicting them 
over and over again as a result of recent 
Supreme Court decisions greatly enlarg
ing the rights of State prisoners to bring 
habeas corpus proceedings in Federal 
courts. The growing volume of this un
necessary litigation is sapping the re
sources of both the States and the Fed
eral courts. Testimony before the com
mittee revealed that 2 years before 
the "landmark" decision in this area, 
there were 981 habeas corpus pe,titions 
filed by State prisoners in Federal courts. 
Two ·years after the 1963 decision the 
number had grown to 4,664. Lest anyone 
jump to the conclusion that this vast in
crease in habeas corpus petitions indi
cates a wholesale miscarriage of justice 
in State court's requiring Federal correc
tion, it is well to note that less than 3 
percent of these petitions are successful. 

These are all moderate but decisive 
measures to reduce crime and restore 
order. They are minor adjustments in 
the law which will bring the rights of so
ciety back into balance with the over-

weighted rights of the criminal without 
dislocating the system of criminal jus
tice. For the most part these provisions 
merely restore rules and procedures 
which served adequately for most of our 
history and were in use until only re
cently. 

They may not be perfect an·d they are 
certainly not the complete answer to the 
crime problem, but they will strengthen 
the hand of society in this life or death 
struggle with crime and help hold the 
country together long enough for better 
ways to be found. 

Mr. President, the provisions operate 
in a limited way, and to a small extent, 
in withdrawing from the court the juris
diction to decide matters of evidence in 
a very narrow area compared to all the 
other cases. 

These matters have been fully dis
cussed. I do not care to repeat the able 
arguments which have already been 
made. The points are practical. Their 
solution is relatively simple, so far as 
the law goes, in writing rules of evi
dence and providing more practical 
means to get rut the heart of the prob
lems. 

I wish to make one other point, which 
is not a theory with me, concerning the 
problems of the law enforcement officer. 

I served once as prosecuting attor
ney during the years when there were 
few investigators or assistants given to 
prosecuting attorneys. 

I did most of that work myself. I had 
to go out and work-all night, some
times--trying to help the sheriff gather 
the evidence, then work over the evi
dence, bring it in, present it to the grand 
jury, prepare indictments, prepare the 
case for trial, write the instructions for 
the State, present the evidence to the 
jury, argue the case to the jury, and do 
that in case after case, week after week. 

I do not deserve any credit for that 
but it shows that I am familiar with the 
practical side and know the relevancy of 
the rules and the necessity for having 
them. I know, firsthand, the problems 
with which our law enforcement officials 
are confronted. 

I think that these rules are a choke 
around their neck, a binding cord around 
their hands. They limit the activities of 
law enforcement officers as well as their 
efficiency and effectiveness. 

Under the present rules, we cannot 
continue to get the right kind of qualified 
men to bare their breasts to the hazards 
of their calling, when they have to op
erate under limitations that increase the 
hazards rather than decrease them, and 
which lessens their chance to render val
uable public service rather than in
creases it. 

It is not a matter of money. It is a 
matter of backing by the law, by the 
courts, and by the people. 

One of the most signal benefits that 
can possibly come from enactment of 
title II would be this encouragement, this 
backing, this "espirit de corps" that 
would uplift our police forces all the way 
from the village through the FBI. 

I have talked to these men. I see them 
as they walk their beats. I know their 
problems from their practical side. 

I thank the Senator from Arkansas for 
yielding this time to me. 
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Mr. McCLELLAN. Mr. President, I ex
press my appreciation to the distin
guished Senator from Mississippi for his 
able remarks. I think he will ag11ee with 
me that the ingenuity of man in our day 
of civ-ilization has devised no better, no 
fairer procedure or means for establish
ing the guilt or innocence of a defendant 
based upon his statements than to in
sist ' that the statements be voluntary 
and that the trial judge and jury deter
mine the voluntariness of those state
ments, taking into account all factors 
that were present and all the circum
stances that attended the situation at 
the time. 

Mr. STENNIS. I commend the Senator 
for his clear, fine statement of the rule 
that has stood the test of time and has 
also proven to be necessary. I thank the 
Senator for the fine work he has done in 
the hearings, in the preparation of the 
bill, and in presenting it to the Senate. 
He is rendering the Nation a great serv
ice. 
Mr~ McCLELLAN. Mr~ President, I 

yield to the distinguished Senator from 
North Carolina [Mr. ERVIN] such time 
as he may desire. 

Mr. ERVIN. Mr. President, the men 
who drew our Constitution and the men 
who ratified that instrument had earth's 
most magnificent dream. They dreamed 
that they could enshirine in a written 
constitution the principles of the gov
ernment which they wished to create and 
the rights of the citizens which they 
wished to secure and safely entrust the 
interpretation of that constitution ac
cording to its true intent to a Supreme 
Court composed of fallible men. 

They knew that some dreams are 
realized and that other dreams vanish. 
They also realized that the constitutional 
system which they were attempting to 
create would vanish if that constitution 
was not interpreted by the Supreme 
Court according to its true intent. 

To make it as certain as humanly pos
sible that the Supreme Court would in
terpret the Constitution according to its 
true intent-that is, the intent expressed 
in it-they did three things. First, they 
provided that Supreme Court Justices 
should be carefully chosen by the Presi
dent and then confirmed by a majority 
of the Senate. Second, they undertook to 
remove Supreme Court Justices from all 
of the pressures and all of the tempta
tions which beset all other occupants ·of 
public office. To this end, they provided 
that Supreme Court Justices should en
joy life tenure. The third thing they did 
in that Constitution to make it as cer
tain as humanly possible that the Su
preme Court would interpret the Con
stitution according to its true intent is 
found in the requirement that every 
Supreme Court Justice shall be bound by 
oath or affirmation to support the Con
stitution. 

A great law teacher, a great constitu
tional .scholar, and a great jurist, Thomas 
M. Cooley, of Michigan, in his great book 
on constitutional limitations, said that 
a legislature or a. ·court which would give 
to a provision of the Constitution an in
terpretation not warranted by the iln
t~ntion of its drafters is justly chargeable 
with neglect of offieial duty and disregard 
of official oath. 

My good friend, the Senator from 
.Maryland [Mr. TYDINGS], asserted on the 
floor of the Senate this morning that 
<eertain provisions of title II·which under
take to restrict or limit the jurisdiction 
of the Supreme Court in respect to vol
untary confessions and in respect totes
timony of eyewitnesses to crimes are un
constitutional. 

Mr. President, those provisions are 
constitutional, and will be ccmstitutional, 
unless the majority of the Supreme Court 
as now constituted holds that the Con
stitution itself is unconstitutional. I say 
that for the reason that there is nothing 
in the Constitution plainer or expressed 
in more understandable English words 
thaiil section 2 of article III. That sec
tion provides, in its first subdivision, that 
Federal courts have the capacity to take 
jurisdiction of certain specified cases in 
law and equity arising under the Con
stitution, the laws of the United States, 
and treaties made under the authority of 
the United States. Then it provides that 
cases aff ooting Ambassadors, other 
public ministers and consuls, and those 
in which a State shall be a party, the 
Supreme Court shall have original juris
diction. 

This is what it says after that, in the 
words which deal with the appellate 
jurisdiction of the Supreme Court: 

In all the other cases before mentioned, 
the Supreme Court shall have appellate 
jurisdiction, both as to law and fact, with 
such exceptions, and under such regulations 
as the Congress shall make. 

tion in accordance with its true intent. 
George Washington recognized this when 
he delivered his Farewell Address to the 
American people. He said in that great 
message: 

If, in the opini'On of the people, the dis
tribution or modification o! the oonstitu-

• tional powers be in any particular wrong, let 
it be correc·ted by an amendment in the way 
which the constitution designates.-But let 
there be no change by usurpation; for 
though this, in one instance, may be the 
instrument of good, it is the customary 
weapon by which free governments are 
destroyed. 

So constitutional government cannot 
continue . in America unless a majority 
of Supreme Court Justices are able and 
willing to subject themselves to the re
straint inheTent in the judicial process 
when that process is properly understood 
and applied. The restraint inherent in 
the judicial process co:..lSists in the ability 
and the willingness of a Justice to lay 
aside his personal notions of what the 
Constitution or statute ought to say, and 
to base his decision solely up.on what the 
Constitution or the statute does say. 

It does not oome easy to me to criticize 
the decisions of Supreme Court Justices. 
When I was a teenaged boy, my father, 
who was a practicing lawyer at the North 
Carolina bar for 65 years, took me to the 
Supreme Court chamber, pointed out the 
busts of some of the great Jurists who 
had sat on our Supreme Court, and said 
to me in a tone of reverential awe: 

The Supreme Court will administer justice 
according to the Constitution, though the 

For the constitutionality of the provi- heavens fall. 
sions of title II which undertake to limit 
the jurisdiction of the Supreme court, In the course of these remarks, truth 
I do not merely rely upon the Mccardle compels me to exercise a privilege vouch
case. There are many decisions of the saf ed to all Americans by this remark ·of 
Supreme Court which .hold that con- Chief Justice Harlan F. Stone: 
gress has power to prescribe, to limit, to Where the courts deal, as ours do, with 
change, or to abolish the appellate juris- great public questions, the only protection 
diction of the Supreme Court. we have against unwise decisions and even 

These ·cases lay down a doctrine in- judicial usurpation is careful scrutiny of 
terpreting section 2 of article III of the their aotion and fearless comment upon it. 

Constitution in plain words. They all There is nothing sacrosanct about de
hold, in substance, the same thing which cisions of Supreme Court Justices. They _ 
was held by the Supreme Court of the are fallible human beings, just as the 
United States in the case of Daniels rest of us are. But the Constitution 
against Railroad Company, which I cited which they interpret does not belong to 
on a previous occasion. them. It belongs to the American people, 

Here is what the Daniels case says and the Justices have no right to .amend 
about the appellate jurisdiction of the that Constitution while pretending to 
Supreme Court: interpret it. The power to amend the 

To come properly before us, the case must Constitution is the power to change its 
be within the appellate jurisdiction of this meaning, and that power is vested by 
court. In order to create such jurisdiction the Constitution itself in Congress and 
in any case, two things must concur: the the States. The power to interpret the 
Constitution must give the capacity to take Constitution, which is the only power 
it, and an act of Congress must supply the . that belongs to the Supreme Court, is 
requisite authority.• the power to interpret that Constitution 

The ·original jurisdiction of this court, and acoo:rding to its true intent, for the pur
its power to receive appellate jurisdiction are 
created and defined by the constitution; and pose of ascertaining and giving effect to 
the legislative department of the government its meaning. 
can enlarge neither one nor the other. But Two of the provisions of title II under
it is for Congress to determine how far, with- take to free American citizens from 
ln the 1imits of the capacity of this court ·to newly invented rules which handicap 
'take, appellate jurisdiction shall be given, officers of the law in the enforcement of 
and when con'ferred, it can be exercised only 
to the tixtent and in the manner prescribed · the law, and which place limitations 
by law. In these respects it is wholly the upon the use of the mast convincing evi
creature of legislation.t dence known to mankind-namely, first, 

It is no exaggeration, Mr. President, to the voiuntacy eonf-essions uf the accused 
say that the very existence of constitu- thait they romnntted the crimes with 
tionai government in the U'niiied States which 'they stand 'ChaTged; and, second, 
is dependent upon the ability and the - positive testimony of eyewitnesses that 
willingness of a majority of Supreme they saw the accused commit the crimes 
Court Justices to interpret the Constitu- for which the accused are being tried. 
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Both of these types of evidence were 

admitted without question in the courts 
of the United States and in the courts 
of all the States until the Mallory case, 
the Escobedo case, the Miranda case, and 
the Wade case. 

The Escobedo case and the Wade case 
represent attempts by five of the nine 
Justices of the Supreme Court to change 
t he meaning of the words of the sixth 
amendment which say: 

In all criminal prosecutions, the accused 
shall enjoy the right ... to have the as
sistance of Counsel for his defense. 

For 174 years before the Escobedo case 
was handed down and for 177 years be
fore the Wade case was handed down, 
it was held that these words meant ex
actly what they said and that the right 
to counsel did not accrue until a crimi
nal prosecution was init iated by a public 
official or public agency such as the 
prosecuting attorney or grand jury who 
had the right and power under the law 
to prefer a formal charge of crime 
against the accused. 

In the Escobedo case the Court held 
for the first time in the history of the 
Supreme Court, and contrary to the de
cisions handed down during the 174 pre
ceding years, that the right to counsel 
accrued not when a formal charge of 
crime w.as lodged against the accused, 
but when a law enforcement officer hav
ing an accused in custody began to sus
pect somewhere in the innermost recesses 
of his mind that the suspect might be 
guilty of a crime he was investigating. 

The Court held in the Wade case that 
even an eyewitness to a crime who might 
perhaps be the last surviving victim of 
the crime could not even look ,at a suspect 
in custody for the purpose of determining 
whether he was or was not the peTson he 
saw commit the crime unless the suspect 
had his lawyer present. 

In the Wade case, the Court laid down 
the rule that, when that happened, the 
eyewitness could not be permitted to take 
the stand on the trial on the merits and 
give positive testimony that he saw the 
,accused commit the crime unless the 
judge first held a preliminary investiga
tion and determined by clear and con
vincing evidence that the look the eye
witness took at the accused during the 
absence of his lawyer did not influence 
him in any way in his conviction that 
he saw the accused commit the crime foc 
which he was being tried. 

Manisfestly, that is, an impossible task 
for a trial judge to perform. He is re
quired to turn himself into a psycholo
gist and delve into the innermost recesses 
of the witness' mind and be able to say 
that there is clear and convincing evi
dence that the eyewitness was not influ
enced in any respect in his conviction 
that he saw the accused commit the 
crime by the look he had in the .absence 
of the accused's lawyer. 

It had always been a practice in this 
Nation until that time that the question 
of whether an eyewitness is worthy of 
belief is a question for a jury and not 
for a judge. 

I have heretofore pointed out on the 
floor of the Senate that the majority 
opinion in that case admitted in sub
stance that nobody in this Nation could 

have anticipaited that such a decision 
would be handed down until it was 
handed down. 

I say-and in saying this, I am cor
roborated by four of the able Justices 
of the Supreme Court, Justices Clark, 
Harlan, Stewart, and White-that there 
is no warrant to be found in the Con
stitution for the Escobedo case. And I 
say this-and in saying this, I am cor
roborated by Justices Black, Harlan, 
Stewart, and White-that there is no 
basis whatever in the Constitution for 
the rule announced in the Wade case. 

And in respect to the Miranda case, 
which allegedly is based upon the words 
of the fifth amendment to the effect that 
no person shall be compelled in any 
criminal case to be a witness against 
himself, I say-and in so saying I am 
corroborated by Justices Clark, Harlan, 
Stewart, and White that the rule there 
created is not only contrary to those 
words, but it is also contrary to every 
decision and every practice followed by 
the Supreme Court of the United States 
and all of those officials operating under 

' it during the preceding 176 years. 
These decisions are not only incom

patible with the words of the Constitu
tion and incompatible with all of the in
terpretations placed upon the words of 
the Constitution by the Supreme Court 
and incompatible with all the practices 
of law-enforcement authorities in the 
history of this Nation, but they also 
constitute impediments which interfere 
with law-enforcement omcers bringing 
violators of criminal laws of the State 
and Nation to justice. 

When I did not object to a unanimous
consent request for a time limitation of 
the debate on title II, I did not antici
pate that those who oppose title II would 
attempt to deny Senators an opportunity 
to vote on the real issue, and that is 
whether Senators are willing to do some
thing to prevent self-confessed criminals 
from going unwhipped of justice and to 
permit eyewitnesses to identify the 
parties they saw commit crimes. But we 
have since had an amendment in the 
nature of a substitute offered by the dis
tinguished Senator from Michigan [Mr. 
HART] followed by an ·amendment in the 
nature of a substitute for the substitute 
offered by the distinguished Senator from 
Maryland [Mr. TYDINGS] which are de
signed to prevent the Senate from hav
ing to face up to the square issues pre
sented by title II and its various sections. 

The substitute and the substitute for 
the substitute recite that we need some 
factual investigations to determine 
whether these recently invented rules 
have any impact upon crime or any im
pact upon the failure of the courts to 
bring criminals to justice. 

I do not know of any better authority 
on that subject than the Federal Bureau 
of Investigation. We have in the Cham
ber a chart prepared under the super
vision of the man whom I conceive to be 
the greatest law-enforcement officer this 
ll{ation has ever known-Director J. Ed
gar Hoover. This chart, which is based 
upon facts gathered by the FBI since 
1944, discloses these startling facts: 

It shows that while the population of 
the United States has increased 48 per
cent, serious crimes-murder, forcible 

rape, robbery, aggravated assault, bur
glary, larceny of property of the value of 
$50 or over, and auto theft-have in
creased ·368 percent. 

It shows that since the Mallory case, 
wherein a majority of the Ccurt took a 
rule of procedure to govern the action 
of an arresting officer and converted it 
into a rule of evidence, serious crimes 
have increased in this Nation 268 per
cent. 

It shows that since the Escobedo case 
was handed down in 1964, serious crimes 
have increased in this Nation by 128 per
cent; that since the Miranda case was 
handed down in 1966, serious crimes have 
increased in this Nation by almost 68 
percent. 

These figures may not show to the op
ponents of title II that these newly in
vented judge-made laws are not having 
any impact upon crime or upon bring
ing criminals to justice, but they do 
show one thing, beyond the peradventure 
of a doubt-that this is no time ·for 
judges to be inventing new and artificial 
rules, contrary to the Constitution, to 
make it more difficult to enforce the 
criminal laws of this Nation. 

I invite attention to another chart 
prepared by the FBI, for the year 1966. 
This chart shows that six serious 
crimes-the categories enumerated a 
moment ago--are committed every min
ute; that a murder or a forcible rape or 
an assault to kill is committed in this 
country every 2 minutes; that a mur
der is committed every 48 minutes; that 
a forcible rape is committed every 21 
minutes; that an aggravated assault is 
committed every 2 minutes; that a rob
bery is committed every three and a half 
minutes; that a burglary is committed 
every 23 seconds; that a larceny of per
sonal property of a value of $50 or over is 
committed every 35 seconds; and that an 
·auto theft is committed every 57 seconds. 

Mr. BYRD of West Virginia. Mr. Pres
ident, will the Senator yield? 

Mr. ERVIN. I am delighted to yield to 
the distinguished Senator from West Vir
ginia. 

Mr. BYRD of West Virginia. Mr. Pres
ident, I understood the distinguished 
Senator from North Carolina to say a 
moment ago that a serious crime was 
committed every 6 minutes. I believe the 
Sentor meant to say that six serious 
crimes are committed every minute. 

Mr. ERVIN. Yes. I thank the Senator 
for correcting my statement. The Senator 
is correct. According to the figures com
piled by the FBI for 1966, six serious 
crimes are committed every minute, eY
ery time 60 seconds pass. 

Mr. BYRD of West Virginia. One every 
10 seconds. 

Mr. ERVIN. The Senator is correct. 
The substitute amendment and the 

substitute for the substitute say that we 
need some factual informaion. We do 
not need any factual information. The 
Subcommittee on Criminal Laws and 
Procedures of the Senate Committee on 
the Judiciary conducted extensive inves
tigations as to tile impact of these deci
sions, and this information covers 1,205 
pages of tht report. I wish I had time 
to read the report extensively to the Sen
ate, but I must go on. 
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One of the veteran Federal judges of 
this Nation, a man who has done a mon
umental job in trying to keep the Fed
eral courts of this land faithful to the 
Constitution, Judge Alexander Holtzo:ff, 
testified before the subcommittee and 
made this statement, in substance: He 
said the courts in the District of Colum
bia have stopped trying to determine 
whether the accused in criminal cases 
are innocent or guilty of the crimes 
charged. He said the courts have to spend 
all their time trying to determine wheth
er the police officers of the District have 
violated one or the other of these re
cently erected rules. He said that there 
were less pleas of guilty since these rules 
had been adopted, and that there were 
more trials in the courts because of that 
:fact. 

I invite attention to certain statements. 
Those who oppose title II rely in large 
part upon two articles-one entitled "In
terrogations in New Haven; the Im
pact of Miranda," published in the Yale 
Law Journal of July 1967, and "Miranda 
in Pittsburgh, a Statistical Study," pub
lished in the University of Pittsburgh 
Law Review of October 1967. 

Mr. President, I have had prepared an 
analysis of these two articles, which 
analysis shows that they do not prove 
the things which the opponents of title 
II assert that they prove. 

In the interest of time, I ask unani
mous consent to have printed in the 
RECORD at this point the analysis of the 
two articles. 

There being no objection, the analysis 
was ordered to be printed in the RECORD, 
as follows: 

Opponents of Title II of the crime bill . 
have leaned heavily on two Law Review 
articles purporting to show that the Miranda 
decision has not really hurt law enforcement. 
These articles are "Interrogations in New 
Haven: The Impact of Miranda," Yale Law 
Journal, July 1967, and "Miranda in Pitts
burgh-a Statistical Study," University of 
Pittsburgh Law Review, October 1967. 

A careful study of these two articles will 
make it quite apparent that the data re
ported within the articles hardly support 
the conclusions reached by the authors, and 
certainly not the conclusions drawn from 
the article~ by the opponents of Title II. 

The Yale Study: The Yale authors con
clude, "Interrogations play but a secondary 
role in solving the crimes of this middle
sized city, both because serious offenses are 
relatively infrequent and because the police 
rarely arrest suspects without substantial 
evidence." The authors themselves carefully 
note that serious offenses in New Haven are 
relatively infrequent. New Haven's 1960 
population was 152,048, 14.9 percent non
white. The interrogations monitored by the 
Yale researchers covered only 11 robberies in 
the cases they sampled. In 1965 New Haven 
had only 19 robberies, the lowest by far of 
12 cities of comparable size. The next lowest 
of the comparable cities was Tacoma with 
62 robberies. Bridgeport, Conn., had 78, Nash
ville, Tenn., 280; Savannah 155; Sacramento 
434; Fresno 189. So the New Haven police 
department simply does not have the kind of 
"crime in the streets" that police in other 
cities the same size face, let alone the acute 
crime problems faced by the big metropolitan 
departments. And it is precisely the armed 
robbery, the mugging, the yoking and rape 
which are relatively· rare in New Haven f0r 
which interrogation is necessary. New Haven 
is hardly representative of the crime problem 
in cities where most Americans live today. 

Moreover, the Yale observers ooncluded 
interrogatLons were "important" or "essen
tial" in 13 to 18 percent of the cases they 
observed. That is, no other investigative 
techniques could have solved the cases. (P. 
1584.) So under the Miranda rule, potential
ly almost a fifth of the cases oould not be 
solved without police interrogations. This, 
in a nation where fewer than 25 percent of 
the crimes are "cleared" in any case! How 
far are we willing to pare down the police 
capacity to clear crimes? It would seem that 
Miranda may be the straw that has broken 
the camel's back, as later statistics may in
dicate. 

The University of Pittsburgh Study: This 
study shows that the Pittsburgh detective 
branch got confessions in 58.6 percent of its 
homicide cases before Miranda, only 31.3 
percent after; in 62.4 percent of the robberies 
before, 36.7 percent after. Before Miranda, 
61.2 percent of the robbery suspects con
fessed; 28.9 percent after; homicide suspects, 
59.3 percent before, 31.6 percent after. The 
proportion of suspects making statements 
dropped about half (from 48.5 percent to 
27.1 percent) in homicide, robbery, burglary, 
auto theft and rape. 

The two law professors judged confessions 
necessary in 20 percent of the homicide cases 
they studied, 20 percent of the robberies, 21 . 
percent of the burglaries, 16 percent of the 
auto thefts, and 23 percent of the rapes 
(p.15). 

In Pittsburgh in the 18 months before 
Miranda, the detective bureau was clearing 
robberies at a rate of 45.1 percent; after 
Miranda in the first 13 months that rate fell 
to 30.3 percent, a reduction of fully one 
third in the proportion of cases the police 
were able to clear. The detective bureau was 
clearing 45.1 percent of the robbery cases 
before Miranda, only 30.8 percent after. Thus, 
the effectiveness of the detective bureau was 
slashed about one third! 

In view of these statistics, how can anyone 
conclude that the Miranda decision has not 
harmed law enforcement, particularly in the 
violent crimes that make it unsafe to walk 
the streets of America's cities? 

* 
Look what has happened nationally to 

police effectiveness in solving reported 
felonies. Historically the clearance rate had 
held about steady until 1961 when the Su
preme Court handed down its Mapp ruling, 
applying the artificially strict federal ex
clusionary rule to the police in cases of 
search and seizure of evidence. Then a grad
ual decline in clearance rates began; and 
after the June 1966 Miranda ruling, the 
decline sharply accelerated. 

For example, let us compare the six months 
of January-June 1967 against the January
June 1966 period, the last half-year before 
the Miranda decision. In the post-Miranda 
period, the police rate of success in solving 
serious crimes drowed sharply, ten percent. 
We might appreciate the seriousness of this 
impact on law enforcement by considering 
the outcry that would result if the entire 
nation's police forces were reduced by ten 
percent in one fell swoop. 

Murder clearances went down 4.5 percent, 
rapes 3.6 percent, robbery 10.4 percent, bur
glaries 12.l percent, larceny 7.1 percent, auto 
theft 12.3 percent. 

No doubt other causes played some role in 
these decreases in police effectiveness. In the 
first nine months of 1967, robberies increased 
28 percent. No doubt the police had a great 
deal more work to do, without commensurate 
manpower increases. But how much of this 
increase in robberies can be attributed to 
the prevailing opinion that the Supreme 
Court has rendered the police powerless? In 
any case, it would seem that the burden of 
proof would rest heavily upon those who 
contend that the Supreme Court's decisions 
have not had any detrimental impact on law 
enforcement! 

Mr. ERVIN. Mr. President, I wish to 
summarize very briefly some of the testi
mony given before the Subcommittee on 
Criminal Laws and Procedures when it 
considered this proposed legislation. 

Aaron Koota, the district attorney for 
Kings County, N.Y., said that prior to 
Miranda 10 percent of suspects involved 
in serious crimes declined to make state
ments or confessions. He said that after 
the Miranda decision was handed down 
the number of suspects who refused to 
make statements increased from 10 to 41 
percent. His statement is based on ac
curate records kept by him or his office. 

Charles E. Moylan, Jr., State's attorney 
for the city of Baltimore, Md., said: 

We used to get confessions in 20 or 25 
percent of our cases, and now we are getting 
them in 2 percent of our cases. The confes
sion, as a law enforcement instrument, has 
been virtually eliminated. 

Frank S. Hogan, New York County 
district attorney, reported that in the 
6 months, prior to Miranda 49 percent of 
the nonhomicide, felony defendants in 
New York County made incriminating 
statements while in the 6 months after 
the Miranda case only 35 percent gave 
incriminating statements. 

Arlen N. Specter, district attorney, 
Philadelphia, Pa., said that since Esco
bedo and Miranda, statements from sus
pects arrested for serious crimes have 
fallen by 49 percent. 

The district attorneys around the 
Nation feel so strongly about the disas
trous effects of the Miranda case on the 
administration of criminal justice that 
their association, the National District 
Attorneys Association, endorsed subsec
tions 3501 and 3502 that deal with the 
Miranda case. 

The dis1trict attorneys of this Nation 
are the men who daily face the grim 
realities of our rising crime rates. They 
know law and order is being undermined 
by recent Supreme Court decisions, and 
they know far better than the misty 
idealists who clamor for more and more 
restrictions being placed on our police. 

These new rulings are handed down 
out of a misguided and unnecessary com
passion for the accused. Those who ad
vocate these new rules seem to think 
that society needs no protection from 
criminals but that criminals need pro
tection from law-enforcement officers. 
They overlook the fact that society and 
the victims of crime are just as much 
entitled to justice as the accused; and 
they overlook the fact that some com
passion is due the victim who is sleep
ing in the tongueless silence of the 
dreamless dust, to the widow whose hus
band was murdered, and to the children 
of the victim, who oftentimes are denied 
adequate education because of the slay
ing of their father. 

As I have stated before, enough has 
been done by these decisions for those 
who murder, rape, and rob. It is time for 
Congress to do something for those who 
do not wish to be murdered, raped, or 
robbed. 

I have spent a major part of my life 
in the administration of justice as a trial 
lawyer, as a trial judge, and as an appel
late judge. While I was engaged in prac
ticing law, I devoted my efforts to a very 
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considerable degree· to the defense of 
men charged with crime. I have never 
held the office of prosecuting attorney. 
As a result of my experience as a prac
ticing lawyer representing the accused, 
and my experience as a trial judge, I can 
truthfully say that in my humble judg
ment · these new decisions, which are 
based upon a distrust of the character of 
law-enforcement officers, and on a dis
trust of the veracity of human beings as 
witnesses, have no substantial factual 
foundation. 

Most law-enforcement officers are 
honorable gentlemen, who are just as 
much dedicated to the performance of 
their duties as any Member of the Sen
ate or any member of the Supreme 
Court. The overwhelming majority of 
Americans, when they become witnesses 
in court testify truthfully. 

Mr. President, I wish to call to the 
attention of the Senate a statement 
made by one of the greatest judges who 
ever lived on the North American Conti
nent, Judge Learned Hand, while sitting 
as district judge in the case of United 
States against Garsson, 291 Federal Re
porter 646. This opinion says some things 
which need to be said. He was discussing 
the application of the accused to compel 
the prosecution to reveal to him the en
tire case of the prosecution. He said: 

Finally, the defendants, recognizing that it 
ls difficult to make a case for quashal by the 
scraps of evidence accessible, move for in
spection of the grand jury's minutes. I am no 
more disposed to grant it than I was in 1909. 
U.S. v. Violon (C. C.) 173 Fed. 501. It is said 
to lie in discretion, and perhaps it does, but 
no judge of this court has granted it, and I 
hope none ever will.,Under our criminal pro
cedure the accused has every advantage. 
While the prosecution is held rigidly to the 
charge, he need not disclose the barest out
line of his defense. He is immune from ques
tion or comment on his silence; he cannot 
be convicted when there is the least fair 
doubt in the minds of any one of the twelve. 
Why in addition he should in advance have 
the whole evidence against him to pick over 
at his leisure, and make his defense, fairly or 
foully, I have never been able to see. No 
doubt grand juries err and indictments are 
calamities to honest men, but we must work 
with human beings and we can correct such 
errors only at too large a price-

Here is the passage to which I should 
particularly like to direct the attention 
of the Senate: 

Our dangers do not lie in too little tender
ness to the accused. Our procedure has been 
always haunted by the ghost of the innocent 
man convicted. It is an unreal dream. What 
we need to fear is the archaic formalism and 
the watery sentiment that obstructs, delays, 
and defeats the prosecution of crime. 

That is the statement of Judge Learned 
Hand, one of the most experienced men 
who ever occupied judicial office in this 
country. 

Let me repeat it: 
Our dangers do not lie in too little tender

ness to the accused. Our procedure has been 
always haunted by the ghost of the innocent 
man convicted. It is an unreal dream. What 
we need to fear is the archaic formalism and 
the watery sentiment that obstructs, delays, 
and defeats the prosecution of crime. 

Our country has erected, without such 
artificial and unrealistic rules as those 
expounded in Mallory, Escobedo, Mi-

randa, and Wade, a system for the trial 
of criminal charges which makes it as 
certain as is humanly possible that no 
innocent man will ever be convicted. 

Under our system, every person is pre
sumed to be innacent · of the charge 
against him until the truth of the 
charge has been proved beyond a 
reasonable doubt to 12 jurors. The ac
cused has the right to remain silent. He 
can testify or refrain from testifying, at 
his election. His failure to testify can
not be made the subject of comment by 
the prosecuting attorney or by the judge. 
He has the right to confront the wit
nesses against him, and to cross-examine 
them in person or through his attorney. 

He has the right to compulsory process, 
to secure the attendance of witnesses to 
testify in his behalf. As I said a moment 
ago, as long as one of the 12 jurors has 
a fair doubt of his guilt, he cannot be 
convicted. 

After he is convioted, he has the right 
to appeal to the highest court in the State 
having appellate jurisdiction of his case; 
and then to the Supreme Court of the 
United States if he claims he has been 
denied any right under the Federal Con
stitution, or under any act of Congress, 
or under any treaty of the United States. 

Mr. President, I have already pointed 
out that the National District Attorneys 
Association has recently adopted a res
olution endorsing certain of the provi
sions of title II. 

I ask unanimous consent to have this 
resolution printed in the RECORD. 

There being no objection, the resolu
tion was ordered to be printed in the 
RECORD, as follows: 

RESOLUTION 2: MCCLELLAN AMENDMENTS 

Be it resolved, that the National District 
Attorneys Association in convention assem
bled hereby endorses amendments offered by 
United States Senator John McClellan to the 
Safe Streets and Crime Control Act (S. 917) 
as follows: 

1. An amendment authorizing wire-tap
ping and electronic interception of commu
nication pursuant to court order. 

2. An amendment making voluntariness 
the test for admissibility of any statement, 
admission or confession. 

3. An amendment restricting the jurisdic
tion of the United States Supreme Court to 
revlew certain decisions of state supreme 
courts. 

Mr. ERVIN. Mr. President, let me now 
proceed to another provision of title II, 
which is incorporated in section 702, on 
page 47 of the bill and which reads as 
follows: 

The judgment of a court of a State upon 
a plea or verdict of guilty in a criminal action 
shall be conclusive with respect to all ques
tions of law or fact which were de<termined, 
or which could have been determined, in 
that action until such judgment is reversed, 
vacated, or modified by a court having juris
diction to review by appeal or certiorari such 
judgment; and neither the Supreme Court 
nor any inferior court ordained and estab
lished by Congress under article III of the· 
Constitution of the United States shall have 
jurisdiction to reverse, vacate, or modify any 
such judgment of a State court except upon 
appeal from, or writ of certiorari granted 
to review, a determination made with respect 
to such judgment upon review thereof by 
the highest court of that State having juris
diction to review such judgment. 

Mr. President, the Senator from Mary
land declared this morning that this pro
vision would deny a man tried in a State 
court the benefit of his rights under the 
Federal Constitution. 

With all due respect to him, I assert 
my good friend is in error. 

This provision would secure to every 
man the right to raise any point in his 
defense which may arise under either 
Federal or State law, the right to appeal 
to the highest appellate court of his 
State having jurisdiction of his case, and 
then to secure a review by the Supreme 
Court of the United States, if the Su
preme Court of the United States finds 
there is reason to believe that he has 
been denied any right to which he is 
entitled under the Constitution of the 
United States, under any act of Con
gress, or under any treaty oI the United 
States. 

My friend from Maryland also inti
mated that it is unconstitutional. Well, 
I am moved to off er this amendment be
cause the chief justices of the State 
courts of this country, by formal resolu
tion on one or more occasions, have ap
pealed to Congress to pass a statute of 
this character. I do not believe they 
would petition Congress to enact an un
constitutional law. 

In a few moments, I shall ask to have 
included in the RECORD the concurring 
opinion of Justice Jackson in the case 
of Brown v. Allen, which is reported in 
344 U.S. at 443. . 

On page 539 of that decision, Justice 
Jackson sets forth in his concurring 
opinion a footnote which incorporates in 
full a resolution· adopted by the Con
ference of Chief Justices of the Courts 
of the States in 1952, and which makes 
this plea to the Congress of the United 
States: 

Now, therefore, be it resolved That it is 
the considered view of the Chief Justices of 
the States of the Union, in conference duly 
assembled, that orderly Federal procedure 
under our dual system of Government should 
require that a final judgment of a State's 
highest court be subject to. review or re
versal only by the Supreme Court of the 
United States. 

Prior to making that request of the 
Congress, the Conference of Chief Jus
tices of the States of this Union set forth 
certain whereases, in which they pointed 
out how the recent rulings of the Su
preme Court in relation to writs of 
habeas corpus to inquire into the legality 
of the detention of persons held under 
the judgments of State courts were 
bringing about chaos in the administra
tion of justice in this country. 

As a result of some of these rulings, 
many States, such as my own State of 
North Carolina, have had to set up what 
are called postconviction proceedings. I 
might state as an absolute truth that 
where these postconviction proceedings 
are authorized by State law, we have a 
system under which in the original trial 
the court tries the accused, and in the 
postconviction proceeding the accused 
tries the court. 

These rulings of the Supreme Court 
have absolutely nullified the words of the 
statute giving the court jurisdiction to 
issue writs of habeas corpus to inquire in-
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to the legality of the detention of State 
prisoners. 

I am sorry that my good friend the 
Senator from Maryland [Mr. TYDINGS] 
has left the floor, because he and I had a 
little colloquy about the writ of habeas 
corpus this morning. I find he and I are 
in substantial disagreement with respect 
to many aspects of the question. So I 
want to summon the Supreme Court of 
the United States to my side on this one 
occasion. 

In Englanc! the writ of habeas corpus 
was originally used solely to inquire into 
the legality of the detention of the ap
plicant by an executive officer or private 
citizen. It did not lie originally to inquire 
into the legality of the detention of any 
person held pursuant to the judgment of 
any court. 

As time passed, however, it was modi
fied and it was permitted to issue to 
inquire into the legality of the detention 
of a person under the order of the court, 
provided it was alleged and shown that 
the judgment of the court was void in 
that the court either had no jurisdiction 
of the person of the applicant or no ju
risdiction of the case in which the appli
cant had been tried. It did not lie to 
inquire into whether or not errors of law 
had 'been committed by the trial court 
which had sentenced the applicant. In 
other words, it was not permitted to be 
used as a substitute for an appeal. 

The United States of America has no 
common law. All of its laws must be 
found either in the Constitution or in an 
act of Congress or in a treaty made by it. 
So, as a result, much of the talk about 
what the common law permitted in Eng
land or in the States is not germane to 
our subject. 

I pointed out on a previous occasion 
that except for the limited original juris
diction of the Supreme Court, neither the 
Supreme Court nor an inferior Federal 
court has any jurisdiction other than 
that vested in it by Congress which must 
confine any jurisdiction granted by it to 
one of the cases or controversies named 
in article III. 

I mentioned the fact that originally 
habeas corpus would lie only to inquire 
into the legality of the detention of a 
person held under the order of a court 
where the order was void for want of 
jurisdiction of the person of the appli
cant or the cause for which he was 
tried. 

Now I would like to call attention to 
this point. The Supreme Court of the 
United States held, in Bergemann v. 
Becker 057 United States 655) ; re Fred
erich 049 U.S. 70, Ex parte Carll 006 
U.S. 521), and Ex parte Parks (93 U.S. 
18), that the well-settled rule that the 
only ground on which any court without 
some special statute authorizing it will 
give relief on habeas corpus to a prisoner 
under conviction and sentence of another 
court is the want of jurisdiction of the 
latter over the person or the cause applies 
to habeas corpus proceedings before the 
Supreme Court. 

So even the Supreme Court of the 
United States, according to its own deci
sions, apart from special statutes, has 
no power to issue a writ of habeas corpus 
to inquire into the legality of the deten-

tion of the applicant under sentence of 
any court unless the court which imposed 
the sentence lacked jurisdiction of the 
person of the applicant or jurisdiction of 
the cause in which he was tried. 

I stated this morning in my colloquy 
with the Senator from Maryland that 
the Federal courts had no jurisdiction by 
way of habeas corpus in respect to the 
detention of prisoners under State judg
ments prior to 1867. This was true be
cause Congress did not so provide, and 
the Federal district courts-or circuit 
courts, as they were then called-had 
no jurisdiction except that conferred 
upon them by Congress. 

The first act of Congress having any 
relation to this subject was the Judiciary 
Act of 1789. I am reading a passage from 
25 American Jurisprudence, Habeas 
Corpus, Section 112, at pages 226 and 
227; 

Under the Judiciary Act of 1789, the courts 
of the United States and any of the justices 
of the Supreme Court, as well as the judges 
of the District Courts, had power to grant 
writs of habeas corpus for the purpose of an 
inquiry into the cause of commitment; but 
this extended in no case to prisoners in jail, 
unless they were in custody by color of the 
authority of the United States or had been 
committed for trial before some court of 
the United States, or unless it was necessary 
to bring them into court to testify. Under 
that act, no writ of habeas corpus, except ad 
testificandum, could be issued in the case of 
a prisoner in jail under commitment by a 
court or magistrate of a state. The law re
mained in this condition until the events 
connected with the nullification proceed
ings in South Carolina, by which officers of 
the United States engaged in collecting the 
revenue and performing other duties in that 
state were, for that reason, subjected by the 
laws of South Carolina to imprisonment. At 
that time, the power of the United States 
courts was extended to all cases of prisoners 
in jail or confinement, where committed or 
confined on or by any authority or law for 
any act done or omitted to be done in pur
suance of a law of the United States or of 
any order, process, or decree of any judge 
or court thereof. In 1842 there was another 
extension of power, whereby the writ could 
be issued where the prisoner, being a subject 
or citizen of a foreign state and domiciled 
therein, was committed or confined under 
or by any authority or law of the United 
States or of any one of them, for or on ac
count of any act done or omitted under 
any alleged right, title, authority, privilege, 
protection, or exemption set up or claimed 
under the commission, order, or sanction of 
any foreign state or sovereignty, the validity 
and effect whereof depend upon the law of 
nations or under color thereof. 

Outside of that, Federal trial courts 
had no jurisdiction whatsoever to in
quire into the legality of the detention 
of any State prisoners by the writ of 
habeas corpus prior to 1867. 

Surely, that would have been uncon
stitutional, too, if the Constitution had 
not provided that the jurisdiction of the 
Federal courts depends upon acts of 
Congress. 

Among the greatest judges, gteatest 
legal scholars, and most knowledgeable 
men in constitutional law who have ever 
adorned the Supreme Court of the United 
States is one of the present justices of 
that court, Justice John Marshall Har
lan. In a recent case, the Fay case 372 
U.S. 391, he outlined the history of the 

use of the writ of habeas corpus by Fed
eral district judges. For the information 
of the Senate, I ask unanimous consent 
that a copy of his opinion-which is a 
dissenting opinion-be printed in the 
RECORD at this point. 

There b~ing no objection, the opinion 
was ordered to be printed in the RECORD, 
as follows: 

[October term, 1962] 
HARLAN, J., DISSENTING 

MR. JusTICE HARLAN, whom MR. Jus'IiCE 
CLARK and MR. JUSTICE STEWART join, dis
seruting. 

This decision, both in its abrupt break 
with the past and in its consequences for 
the future, is one of the most disquieting 
that the Court has rendered in a long time. 

Seotion 2241 of the Judicial Code, 28 U.S.C. 
§ 2241, entitled "Power to grant writ," which 
is part of the federal habeas corpus statute, 
provides among other things: 

" ( c} The writ of habeas corpus shall not 
extend to a prisoner unless-

• • • 
"(3} He is in custody in violation of the 

Constitution or laws or treaties of the 
United States." 

I dissent from the Court's opinion and 
judgment for the reason that the federal 
courts have no power, statutory or consti
tutional, to release the respondent Noia from 
state det ention. This is because his custody 
by New York does not violate any federal 
right, since it is pursuant to a conviction 
whose validity rests upon an adequate and 
independent state ground which the federal 
courts are required to respect. 

A full exposition of the matter is necessary, 
and I believe it will justify the statement 
that in what it does today the Court has 
turned its back on history and struck a heavy 
blow at the foundations of our federal sys
tem. 

l. DEPARTURE FROM HISTORY 
The history of federal habeas corpus juris

diction, I believe, leaves no doubt that to
day's decision constitutes a square rejection 
of long-accepted principles governing the 
nature and scope of the Great Writ.1 

Habeas corpus ad subjiciendum is today, 
as it has always been, a fundamental safe
guard against unlawful custody. The im
portance of this prerogative writ, requiring 
the body of a person restrained of liberty to 
be brought before the court so that the law
fulness of the restraint may be determined, 
was recognized in the Constitution,2 and the 
first Judiciary Act gave the federal courts 
authority to issue the writ "agreeable to the 
principles and usages of law." 3 Although the 
wording of earlier statutory proviSll.ons has 
been changed, the basic question before the 
court to which the writ is addressed has al
ways been the same: in the language of the 
present statute, on the books since 1867, is 
the detention complained of "in violation of 
the Constitution or laws or treaties of the 
United States"? Supra, p. 448. 

Detention can occur in many contexts, and 
in each the scope of judicial inquiry will 
differ. Thus a child may be detained by a 
parent, an alien excluded by an immigration 

i For a broad range of views, see the ana
lytical discussions of the development of 
federal habeas corpus jurisdiction in Hart, 
Foreword, 73 Harv. L. Rev. 84; Reitz, Federal 
Habeas Corpus: Impact of an Abortive State 
Proceeding, 74 Harv. L. Rev. 1315; Brennan, 
Federal Habeas Corpus and State Prisoners: 
An Exercise in Federalism, 7 Utah L. Rev. 
423; and Bator, Finality in Criminal Law and 
Federal Habeas Corpus for State Prisoners, 
76 Harv. L. Rev. 441. 

2 U. S. Const., Art. I, § 9, cl. 2. 
3 Section 14 of the Judiciary Act of 1789, 

c. 20, 1 Stat. 73, 81-82. 
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official, or a citizen arrested by a policeman 
and held without being brought to a magis
trate. But the custody with which we are 
here concerned is that resulting from a judg
ment of criminal conviction and sentence 
by a court of law. And the question before 
us is the circumstances under which that 
custody may be held to be inconsistent with 
the commands of the Federal Constitution. 
What does history show? 

1. Pr e-1915 period.-The formative stage of 
the development of habeas corpus jurisdic
tion may be said to have ended in 1915, the 
year in which Frank v. Mangum, 237 U.S. 309, 
was decided. During this period the federal 
courts, on applications for habeas corpus 
complaining of detention pursuant to a judg
ment of conviction and sentence, purported 
to examine only the jurisdiction of the sen
tencing tribunal. In the leading case of Ex 
parte Watkins, 3 Pet. 193, the Court stated: 

"An imprisonment under a judgment can
not be unlawful, unless that judgment be 
an absolute nullity; and it is not a nullity 
if the court has general jurisdiction of the 
subject, although it should be erroneous." 
3 Pet., at 203. 

Many subsequent decisions, dealing with 
both state and federal prisoners, and involv
ing both original applications to this Court 
for habeas corpus and review of lower court 
decisions, reaffirmed the limitation of the 
writ to consideration of the sentencing 
court's jurisdiction over the person of the 
defendant and the subject matter of the 
suit. E.g., Ex parte Parks, 93 U.S. 18; Andrews 
v. Swartz, 156 U.S. 272; In re Belt, 159 U.S. 
95; In re Moran, 203 U.S. 96. 

The concept of jurisdiction, however, was 
subjected to considerable strain during this 
period, and the strain was not lessened by the 
fact~ that until the latter part of the last 
century, federal criminal convic·tions were 
not generally reviewable by the Supreme 
Court.4 The expansion of the definition of 
jurisdiction occurred primarily in two classes 
of cases: (1) those in which the conviction 
was for violation of an allegedly unconstitu
tional statute, and (2) those in which the 
Court viewed the detention as based on 
some claimed illegality in the sentence im
posed, as distinguished from the judgment of 
conviction. An example of the former is Ex 
parte Siebold, 100 U.S. 371, in which the 

• Court considered on its merits the claim that 
the acts under which the indictments were 
found were unconstitutional, reasoning that 
"[a)n unconstitutional law is void, and is 
as no Law," and therefore "if the laws are 
unconstitutional and void, the Circuit Court 
acquired no jurisdiction of the causes." 100 
U.S., at 376-377.5 An example of the latter is 
Ex parte Lange, 18 Wall. 163, in which this 
Court held that if a valid sentence had been 
carried out, and if the governing statute per
mitted only one sentence, the sentencing 
judge lacked jurisdiction to impose further 
punishment: 

"[W)hen the prisoner ... by reason of a 
valid judgment, had fully suffered one of 
the alternative punishments to which alone 
the law subjected him, the power of the 
court to punish further was gone." 18 Wall., 
at 176.0 

4 The statutory development relating to re
view of criminal cases by the Supreme Court 
is discussed in Bator, supra, note 1, at 473, 
n. 75. 

5 See also, e. g., Ex parte Jackson, 96 U.S. 
727; Ex parte Yarbrough, 110 U.S. 651; Min
nesota v. Brundage, 180 U.S..499. 

0 See also, e. g., Ex parte Wilson, 114 U.S. 
417; In re Snow,'120 U.S. 274; In re Bonner, 
151 U. S. 242. Compare Ex parte Bigelow, 113 
U.S. 328. 

In addition, there were a few cases during 
this period in which the Court rejected 
claims made in habeas corpus, apparently on 
their merits, without clearly limiting itself 
to questions of "jurisdiction." See In re Con-

It was also during this period that Con
gress, in 1867, first made habeas corpus avail
able by statute to prisoners held under state 
authority. Act of February 5, 1867, c. 28, § 1, 
14 Stat. 385. In this 1867 Act the Court now 
seems to find justification for today's deci
sion, relying on the statement of one of its 
proponents that the bill was "coextensive 
with all the powers that can be conferred" 
on the courts and judges of the United 
States. Cong. Globe, 39th Cong., 1st Sess. 
4151. But neither the statute itself, its legis
lative history, nor its subsequent interpreta
tion lends any support to the view that 
habeas corpus jurisdiction since 1867 has 
been exercisable whether or not the state 
detention complained of rested on decision 
of a federal question. 

First, there is nothing in the language of 
the Act-which spoke of the availability of 
the writ to prisoners "restrained of ... lib-
erty in violation of the constitution ... "-
to suggest that there was any change in the 
nature of the writ as applied to one held pur
suant to a judgment of conviction. The lan
guage was that typically employed in habeas 
corpus cases, and, as we have seen, it was 
not believed that a person so held was re
strained in violation of law if the sentencing 
court had personal and subject matter juris
diction. Rather, the change accomplished by 
the language of the Act related to the classes 
of prisoners (in particular, state as well as 
federal) for whom the writ would be 
available. 

Second, what little legislative history there 
is does not suggest any change in the nature 
of the writ. The extremely brief debates in
dicated only a lack of understanding as to 
what the Act would accomplish, coupled with 
an effort by the proponents to make it clear 
that the purpose was to extend the avail
ability of the writ to persons not then 
covered; there was no indication of any in
tent to alter its substantive scope.7 Thus, less 
than 20 years after enactment, a congres
sional committee could say of the 1867 Act 
that it was not "contemplated by its framers 
or . . . properly . . . construed to authorize 
the overthrow of the final judgments of the 
State courts of general jurisdiction, by the 
inferior Federal judges . . ." s 

Third, cases decided under the Act during 
this period made it clear that the Court did 
not regard the Act as changing the character 
of the writ. In considering the lawfulness of 
the detention of state prisoners, the Court 
continued to confine itself to questions it 
regarded as "jurisdictional." See, e.g., In re 
Rahrer, 140 U.S. 545; Harkrader v. Wadley, 
172 U.S. 148; Pettibone v. Nichols, 203 U.S. 
192. And the Court repeatedly held that 
habeas corpus was not available to a state 
prisoner to consider errors, even constitu
tional errors, that did not go to the jurisdic
tion of the sentencing court. E.g., In re Wood, 
140 U.S. 278; Andrews v. Swartz, 156 U.S. 272; 
Bergemann v. Backer, 157 U.S. 655. 

At the same time, in dealing with applica
tions by state prisoners the Court developed 
the doctrine of exhaustion of state remedies, 
a doctrine now embodied in 28 U.S.C. § 2254. 
In Ex parte Royall, 117 U.S 241, the prisoner 
had brought federal habeas corpus seeking 
release from his detention pending a state 

verse, 137 U. S. 624; Felts v. Murphy, 201 U. S. 
123. See also Bator, supra, note 1, at 484. 
These cases were infrequent, however, and 
must be considered as exceptions to the gen
eral rules held to be applicable in this forma
tive period. 

1 The remarks of Congressman Lawrence 
quoted by the majority, ante, p. 417, were in 
response to a suggestion by Congressman 
LeBlond that the bill would not cover cer
tain civilians in military custody. Cong. 
Globe, 39th Cong., 1st Sess. 4151. See also 
id., at 4229. 

8 H. R. Rep. No. 730, 48th Cong., 1st Sess. 5 
(1884). 

prosecution, and alleging that the statute 
under which he was to be tried was void 
under the Contract Clause. The power of 
the federal court to act in this case, 1f the 
allegations could be established, was clear 
since under accepted principles the State 
would have lacked "jurisdiction" to detain 
the prisoner. But the Court observed that 
the question of constitutionality would be 
open to the prisoner at his state trial and, 
absent any showing of urgency, considera
tions of comity counseled the exercise of 
discretion to withhold the writ at this early 
stage. In subsequent decisions, the Court 
continued to insist that state remedies be 
exhausted, even when the applicant alleged 
a lack of jurisdiction in state authorities 
which, if true, would have enabled the 
federal court to act on the application im
mediately. E. G., Ex parte Fonda, 117 U.S. 
516; Cook v. Hart, 146 U.S. 183; New York v. 
Eno, 155 U.S. 89. As stated in Cook v. Hart, 
146 U.S., at 195, "The party charged waives no 
defect of jurisdiction by submitting to a 
trial of his case upon the merits ... Should 
... [his] rights be denied, his remedy in 
the Federal court will remain unimpaired." 
(Emphasis added.) The question whether 
the Constitution deprived the State of juris
diction, in other words, would remain open 
under traditional doctrine, on collateral as 
well as direct attack. 

There can be no doubt of the limited scope 
of habeas corpus during this formative pe
riod, and of the consistent efforts to confi~e 
the writ to questions of jurisdiction. But the 
cardinal point for present purposes is that 
in no case was it held, or even suggested, 
that habeas corpus would be available to 
consider any claims by a prisoner held 
pursuant to a state court judgment whose 
validity rested on an adequate nonfederal 
ground. Indeed, so long as the writ was 
confined to claims by state prisoners that 
the State was constitutionally precluded 
from exercising its jurisdiction in the par
ticular case, it is difficult to conceive of a 
decision to detain in such cases resting on 
an adequate state ground. Even when the 
concept of jurisdiction was expanded, as in 
Ex parte Siebold, 100 U.S. 371, and other deci
sions, the matters open on habeas were still 
limited to those which were believed to have 
deprived the sentencing court of all com
petence to act, and which therefore could 
always be raised on collateral attack. It is 
for this reason that the Royall line of "ex
haustion" cases, relied on so heavily by the 
Court, has no real bearing on the problem 
before us. For those cases dealt only with the 
discretion of the court to take action which, 
if the allegations of lack of state jurisdiction 
were upheld, it would have had power to take 
either before or after state consideration. The 
issue here, on the other hand, is one of 
power, and wholly different considerations 
are involved. 

In those few instances during this early 
period when the Court discussed questions it 
did not regard as jurisdictional, it occasion
ally went so far as to suggest that a consti
tutional claim could not be raised on habeas 
even if the state decision to detain rested on 
an inadequate state ground-that the only 
avenue of relief was direct review. Thus in 
Andrews v. Swartz, 156 U.S. 272, where the 
claim made on :f'.ederal habeas was the sys
tematic exclusion of Negroes from a state 
jury, the Court held it "a sufficient answer 
to this contention that the state court had 
jurisdiction both of the offence charged and 
of the accused." Id., at 276. It continued: 

"Even 1f it be assumed that the !:itate court 
improperly denied to the accused . . . the 
right to show by proof that persons of his 
race were arbitrarily excluded ... it would 
not follow that the court lost jurisdiction of 
the case within the meaning of the well
established rule that a prisoner under con
viction and sentence of another court will 
not be discharged on habeas corpus unless 
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the court that passed the sentence was so 
far without jurisdiction that its proceedings 
must be regarded as void." Ibid. 

2. 1915-1953 period.-The next stage of de
velopment may be described as beginning in 
1915 with Frank v. Mangum, 237 U.S. 309, 
and ending in 1953 with Brown v. Allen, 344 
U.S. 443. In Frank, the prisoner had claimed 
before the state courts that the proceedings 
in which he had been convicted for murder 
had been dominated by a mob, and the State 
Supreme Court, after consideration not only 
of the record but of extensive aip.davits, had 
concluded that mob domination had not 
been established.9 Frank then sought federal 
habeas, and this Court affirmed the denial 
of relief. But in doing so the Court recog
hized that Frank's allegation of mob domina
tion raised a constitutional question which 
he was entitled to .have considered by a com
petent tribunal uncoerced by popular pr~
sures. Such "corrective process" had been 
afforded by the State Supreme Court, how
ever, and since· Frank had received "notice, 
and 'a hearing, or an opportunity to be 
heard" on his constitutional claims (237 U.S., 
at 326), his detention was not in violation of 
federal law and habeas corpus would not lie. 

It is clear that a new dimension was added 
to habeas corpus in this case, for in addition 
to questions previously thought of as "juris
dictional," the federal courts were now to 
consider whether the applicant had beE.m 
given an adequate opportunity to raise his 
.constitutional claims before the state courts. 
And if no such opportunity had been af
forded in the state courts, the federal claim 
would be heard on its merits. The Court thus 
rejected the views expressed in Andrews v. 
Swartz, supra, p. 455, by holding, in effect, 
that a constitutional claim could be heard 
on habeas if the State's refusal to give it 
proper consideration rested on an inade
quate state ground. But habeas would not lie 
to reconsider constitutional questions that 
had been fairly determined. And a fortiori it 
would not lie to consider a question when 
the state court's refusal to do so rested on 
an adequate and independent state ground. 

In this connection, it ls important to note 
the section of the opinion relating to Frank's 
separate constitutional claim that his invol
untary absence from the oourtroom at the 
time the verdict was rendered invalidated 
the conviction. Frank had failed to raise this 
point in his motion for a new trial; that state 
court held that it had been "waived"; and 
this Court decided that the state rule barring 
assertion of the point after failure to raise 
it in a motion for new trial was reasonable 
and did not violate due process.1° Clearly, 
the significance of the Court's ruling was 
that as to this constitutional claim, what
ever its merits if the point had been properly 
preserved, there was an adequate nonfederal 
ground for the detention. 

In no case prior to Brown v _ Allen, I sub
mit, was there any substantial modification 
of the concepts articulated in the Frank de
cision. In Moore v. Dempsey, 261 U.S. 86, this 
Court did require a hearing on federal habeas 
of a claim similar to that in Frank, of mob 
domination of the trial, even though the 
state appellate court had purported to pass 
on the claim, but only by refusing to "as
sume that the trial was an empty cere
mony." 11 The decision of this Court is suffi
ciently ambiguous that it seems to have 
meant all things to all men.12 But I suggest 

° Frank v. State, 141 Ga. 243, 280-281, 80 
S.E.1016, 1032-1033. 

10 See 237 U. S., at 343. The dissenting opin
ion, 237 U. S., at 345, 346, did not take issue 
with this holding, but rather focused on the 
allegations of mob domination. 

u Hicks v. State, 143 Ark. 158, 162, 220 
s. w. 308, 310. 

12 Compare Hart, supra, note 1, at 105; 
Reitz, supra, note 1, at 1328-1329; Bator, 
supra, note 1. at 488-491. 

that the decision cannot be taken to have 
overruled Frank; it did not purport to do so, 
and indeed it was joined by twD Justices who 
had joined tn the Frank opinion. Rather, 
what the Court appears to have held was 
that the state appellate court's perfunctory 
treatment of the question of mob domina
tion, amounting to nothing more than reli
ance on the presumptive validity of the trial, 
was not in faot acceptabre corrective process 
and federal habeas would therefore lie to 
consider the merits of the claim. Until today, 
the Court has consistently so interpreted the 
opinion, as in Ex parte Hawk, 321 U.S. 114, 
118, where Moore was cited as an example of 
a case in which "the remedy afi'orded by 
state law proves in practice unavailable or 
seriously inadequate." See also Jennings v. 
Illinois, 342 U.S. 104, 111. 

Certainly, there is no basis in the Moore 
opinion, whatever it may fairly be taken to 
mean, for concluding that the Court required 
consideration on federal habeas of a ques
tion which the state court had had an ade
quate state ground for refusing to consider. 
The claim of mob domination was consid
ered, although apparently inadequately, by 
the state court, and it was only on this 
premise that the claim was required to be 
heard on habeas. 

Subsequent decisions involving state pris
oners continued to indicate that the control
ling question on federal habeas---apart from 
matters going to lack of state jurisdiction in 
light of federal law-was whether or not the 
State had afforded adequate opportunity to 
raise the federal claim. If not, the federal 
claim could be considered on its merits. See, 
e.g., Mooney v. Holohan, 294 U.S. 103; White 
v. Ragen, 324 U.S. 760; Woods v. Niers
theimer, 328 U.S. 211; cf. Jennings v. IUinois, 
342 U.S. 104.18 

A development paralleling that in Frank 
v. Mangum took place during this period with 
regard to federal prisoners. The writ remained 
unavailable to consider questions that were 
or could have been raised in the original pro
ceedings, or on direct appeal, see Sunal v. 
Large, 332 U.S. 174, but it was employed to 
permit consideration of constitutional ques-

1a It has been suggested that language in 
such cases as White v. Ragen, 324 U.S. 760, 
765, and House v. Mayo, 324 U.S. 42, 48, sup
ports the result reached today by indicating 
that federal habeas will lie when an adequate 
state ground bars direct review by this Court. 
See Brennan, supra, note 1, at 431-432, n. 51; 
Reitz, supra, note 1, at 1359-1360. But these 
cases do not stand for this proposition. In 
each of ·them the state court appeared 
to have denie~ that the particular post
conviction remedy sought was available 
to redress a claim of federal right that 
could not have been adequately assert
ed in the original trial. In each of them, it 
remained possible that other state ren:edies 
might be open, in which event it seemed 
clear that the particular denial of relief 
rested on an adequate state ground. But if 
it was subsequently determined-either by 
further attempts to obtain state relief or by 
proof in a Federal District Court-that no 
state remedies of any kind were ever avail
able in the state courts, then federal habeas 
would lie. For, "it is not simply a question 
of state procedure," and there is no truly 
adequate state ground, "when a state court 
of last resort closes the door to any consid
eration of a claim of denial of a federal right." 
Young v. Ragen, 337 U.S. 235, 238; cf. Ward 
v. Love County, 253 U.S. 17; General Oil Co. 
v. Crain, 209 U.S. 211. In other words, the 
proposition that cases such as White v. Ragen 
do stand for is that this Court will, as a mat
ter of sound judicial administration, accept 
what appears on its face to be an adequate 
state ground because the Federal District 
Court remains open for more intensive con
sideration of the petitioner's claim of inade
quacy. Cf. 28 U.S.C. § 2241 (b). 

tions that could not otherwise have been ad
equately presented to the courts. E.g., John
son v. Zerbst, 304 U.S. 458; Walker v. John
ston, 312 U.S. 275; Waley v. Johnston, 316 U.S. 
101. This limited scope of habeas corpus, and 
its statutory substitute 28 U.S.C. § 2255, in 
relation to federal prisoners may have sur
vived Brown v. Allen and may still survive 
today. See, e.g., Franano v. United States, 
303 F. 2d 470, cert. denied, 371 U.S. 865. Com
pare Jordan v. United States, 352 U.S. 904. 

To recapitulate, then, prior to Brown v. 
Allen, habeas corpus would not lie for a pris
oner who was in custody pursuant to a state 
judgment of conviction by a court of compe
tent juridiction if he had been given an ade
quate opportunity to obtain full and fair 
consideration of his federal claim in the state 
courts. Clearly, under this approach, a de
tention was not in violation of federal law 
if the validity of the state conviction on 
which that detention was based rested on 
an adequate nonfederal ground. 

3. Post-1953, Brown v. Allen, period.-In 
1953, this Court rendered its landmark deci
sions in Brown v. Allen, 344 U.S. 443, and 
Daniels v. Allen, reported therewith, 344 U.S., 
at 482-487.14 Both cases involved applications 
for federal habeas corpus by prisoners who 
were awaiting execution pursuant to state 
convictions. In both cases, the constitutional 
contentions made were that the trial court 
had erred in ruling confessions admissible 
and in overruling motions to quash the in
dictment on the basis of alleged discrimina
tion in the selection of jurors. 

In Brown, these contentions had been pre
sented to the highest court of the State, on 
direct appeal from the conviction, and had 
been rejected by that court on the merits, 
State v. Brown, 233 N. C. 202, 63 S. E. 2d 99, 
after which this Court had denied certiorari, 
341 U.S. 943. At this point, the Court held, 
Brown was entitled to full reconsideration of 
these constitutional claims, with a hearing 
if appropriate, in an application to a Federal 
District Court for habeas corpus. 

It is manifest that this decision substan
tially expanded the scope of inquiry on an 
application for federal habeas corpus.15 Frank 
v. Mangum and Moore v. Dempsey had de
nied that the federal courts in habeas cor
pus sat to determine whether errors of law, 
even constitutional law, had been made ill 
the original trial and appellate proceedings. 
Under the decision in Brown, if a petitioner 
could show that the validity of a state deci
sion to detain rested on a determination of 
a constitutional claim, and if he alleged that 
determination to be erroneous, the federal 
court had the right and the duty to satisfy 
itself of the correctness of the state decision. 

But what if the validity of the state deci
sion to detain rested not on the determina
tion of a federal claim but rather on an ade
quate non-federal ground which would have 
barred direct review by this Court? That was 
the question in Daniels. The attorney for the 
petitioners in that case had failed to mail the 
appeal papers on the last day for filing, and 
although he delivered them by hand the next 
day, the State Supreme Court refused to 
entertain the appeal, ruling that it had not 
been filed on time. This ruling, this Court 
held, barred federal habeas corpus consider
ation of the claims that the state appellate 
court had refused to consider. Language in 
Mr. Justice Reed's opinion for the Court ap
peared to support the result alternatively in 

14 A third case, Speller v. Allen, was also 
reported at the same time but was not sig
nificantly different, for "present purposes, 
from Brown v. Allen. 

15 Brown v. Mississippi, 297 U.S. 278, cited 
by the Court, ante, p. 414, arose on direct 
review of a state conviction, and did inot sug
gest that a claim of a coerced confession, 
once determined by the state court.s, could 
be redetermined on federal habeas. 
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terms of waiver,16 failure to exhaust state 
remedies,17 and the existence of an adequate 
state ground.18 But while the explanation may 
have been ambiguous, the result was clear; 
habeas corpus would not lie for a prisoner 
who was detained pursuant to a state judg
ment which, in .the view of the majority in 
Daniels, rested on a reasonable application 
of the State's own procedural requirements. 
Moreover, the issue was plainly viewed as 
one of authority, not of discretion. 344 U.S., 
at 485. 

I do not pause to reconsider here the ques
tion whether the state ground in Daniels was 
an adequate one; persuasive arguments can 
be made that it was not. The important point 
for present purposes is that the approach 
in Daniels was wholly consistent with estab
lished principles in the field of habeas corpus 
jurisdiction. The problem, however, had been 
brought into sharper focus by the result in 
Brown. Once it is made clear that the aues
tions open on federal habeas extend to ·such 
matters as the admissibility of confessions, or 
of other evidence, the possibility that inquiry 
may be· precluded by the existence of a state 
ground adequate to support the judgment is 
substantially increased. 

Issues similar to those in Daniels next 
came before the Court in Irvin v. Dowd, 359 
U.S. 394. In that case, the state court's de
cision affirming Irvin's conviction for mur
der was ambiguous and it could have been 
interpreted to rest on a state ground even 
though Irvin's federal constitutional claims 
were considered. Irvin v. State, 236 Ind. 384, 
139 N.E. 2d 898; see also the dissenting 
opinion of this Writer in Irvin v. Dowd, supra, 
412. This Court, in reversing a dismissal of 
an application for federal habeas corpus, 
concluded that the state court decision had 
rested on determination of Irvin's federal 
claims, and held that those claims could 
therefore be considered on federal habeas. 
The majority appeared to approach the prob
lem as one of exhaustion, 19 but the basic 
determination was that the state court 
judgment, pursuant to which Irvin was de
tained, did not rest on an application of the 
State's procedural rules. 

This brings us to the present case. There 
can, I think, be no doubt that today's hold
ing-that federal habeas will lie despite the 
existence of an adequate and independent 
nonfederal ground for the judgment pur
suant to which the applicant is detained
is wholly unprecedented. Indeed, it consti
tutes a direct rejection of authority that is 
squarely to the contrary. That the result now 
reached is a novel one does not, of course, 
mean that it is necessarily incorrect or un
-wise. But a decision which finds virtually no 
support in more than a century of this 
Court's experience should certainly be sub
ject to the most careful scrutiny. 

II. CONSTITUTIONAL BARRIER 

The true significance of today's decision can 
perhaps best be laid ba re in terms of a 

16 See 344 U.S., at 486. See also Mr. Justice 
Frankfurter's separate opinion, 344 U.S., at 
488, 503. 

17 "A failure to use a sta te's available rem
edy, in the absence of some interference or 
incapacity ... bars federal habeas corpus. 
The statute requires that the applicant ex
haust available state remedies. To show that 
the time has passed for appeal is not enough 
to empower the Federal District Court to 
issue the writ." 344 U.S., at 487. 

18 "[W]here the state action was based on 
an adequate state ground, no further exami
nation is required, unless no state remedy 
for the deprivation of federal constitutional 
rights ever existed." 344 U.S., at 458. 

19 Analysis- of the problem in terms of ex
haustion of remedies no longer available has 
been severely criticized. Hart, supra, note 1, 
at 112-114. This "exhaustion" approach is 
today quite properly interred. Ante, pp. :,434-
435. 

hypothetical case presenting questions of 
the powers of this Court on direct review, 
and of a Federal District Court on habeas 
corpus. 

1. On direct review.-Assume that a man is 
indicted, and held for trial in a state court, 
by a grand jury from which members of 
his race ha'Ve been systematically excluded. 
Assume further that the State requires any 
objection to the composition ·of the grand 
jury to be raised prior to the verdict, that 
no such objection is made, and that the cle
fendant seeks to raise the point for the first 
time on appeal from his conviction. If the 
state appellate court refuses to consider the 
claim because it was raised too late, and if 
certiorari is sought and granted, the initial 
question before this Court will be whether 
there was an adequate state ground for the 
judgment below. If the petitioner was repre
sented by counsel not shown to be incom
petent, and if the necessary information to 
make the objection is not shown to have 
been unavailable at the time of trail, it is 
certain that the judgment of conviction will 
stand, despite the fact the indictment was 
obtained in violation of the petitioner's con-
stitutional rights. 20 . 

What is the reason for the rule that an 
adequate and independent state ground of 
decision bars Supreme Court review of that 
decision-a rule which, of course, is as 
applicable to procedural as to substantive 
grounds? In Murdock v. Memphis, 20 Wall. 
590, 632-636, it was concluded that under 
the governing statute (i) the Court did not 
have jurisdiction, on review of a state de
cision, to examine and decide "questions not 
of a Federal character," id., at 633, and (ii) 
an erroneous decision of a federal question 
by a state court could not warrant reversal 
if there were: 
"any other matter or issue adjudged by the 
State court, which is sufficiently broad to 
maintain the judgment of that court, not
withstanding the error in deciding the issue 
raised by the Federal question." Id., at 636. 

But as the Court in Murdock so strongly 
implied, and as emphasized in subsequent 
decisions, the adequate state ground rule 
has roots far deeper than the statutes gov
erning our jurisdiction, and rests on funda
mentals that touch this Court's habeas cor
pus jurisdiction equally with its direct re
viewing power. An examination of the alter
natives that might conceivably be followed 
will, I submit, confirm that the rule is one 
of constitutional dimensions going to the 
heart of the division of judicial powers in 
a federal system. 

One alternative to the present rule would 
be for the Court to review and decide any 
federal questions in the case, even if the 
determination of nonfederal questions were 
adequate to sustain the judgment below, and 
then to send the case back to the state court 
for further consideration. But it needs no 
extended analysis to demonstrate that such 
action would exceed this Court's powers 
under Article III. As stated in Herb v. Pit
cairn, 324 U.S. 117, 126: 

" [O]ur power is to correct wrong judg
ment s, not to revise opinions. We are not 
permitted to render an advisory opinion, and 
if the same judgment would be rendered by 
the state court after we corrected its views 
of federal laws, our review could amount to 
nothing more than an advisory opinion." 

Another alternative, which would avoid the 
problem of advisory opinions, would be to 
take the entire case and to review on the 
merits the state court•s decision of every 
question in it. For example, in our hypo
thetical case the Court might consider on its 
merits the question whether the state court 
correctly ruled that under state law objec
tions to the composition of the grand jury 
must be made prior to the verdict. 

.:!& See Michel v. Louisiana, 350 U.S. 91. 

To a limited extent, of course, this proce
dural ruling of the state court raises federal 
as well as state questions. It is clear that a 
State may not preclude Supreme Court re
view of federal claims by discriminating 
against or evading the assertion of a federal 
right, and indeed that state procedural 
grounds for refusal to consider a federal 
claim must rest on a "fair or substantial 
basis." 21 Occasionally this means that a state 
procedural rule which may properly preclude 
the raising of state claims in a state court 
cannot thwart review of federal claims in 
this Court.22 These principles are inherent in 
the concept that a state ground, to be of 
sufficient breadth to support the judgment, 
must be both "adequate" and "independent." 

But determination of the adequacy and in
dependence of the state ground, I submit, 
marks the constitutional limit of our power 
in this sphere. The reason why this is so was 
perhaps most articulately expressed in a dif
ferent but closely related context by Mr. Jus
tice Field in his opinion in Baltimore & 0. R. 
Co. v. Baugh, 149 U.S. 368, 401. He stated, in 
a passage quoted with approval by the Court 
in the historic decision in Erie R. Co. v. 
Tompkins, 304 U.S. 64, 78-79: 

"[T)he Constitution· of the United States 
. . . recognizes and preserves the autonomy 
and independence of the States-independ
ence in their legislative and independence in 
their judicial departments. Supervision over 
either the legislative or the judicial action of 
the States is in no case permissible except as 
to matters by the Constitution specifically 
authorized or delegated to the United States. 
Any interference with either, except as thus 
permitted, is an invasion of the authority of 
the State and, to that extent, a denial of its 
independence." 

For this Court to go beyond the adequacy 
of the state ground and to review and deter
mine the correctness of that ground on its 
merits would, in our hypothetical case, be to 
assume full control over a State's procedures 
for the administration of its own criminal 
justice. This is and must be beyond our 
power if the federal system is to exist in sub
stance as well as form. The right of the State 
to regulate its own procedures governing the 
conduct of litigants in its courts, and its in
terest in supervision of those procedures, 
stand on the same constitutional plane as 
its right and interest in framing "substan
tive" laws governing other aspects of the con
duct of those within its borders. 

There is still a third possible course this 
Court might follow if it were to reject the 
adequate state ground rule. The Act of 1867, 
which in § 1 extended the habeas corpus 
jurisdiction to ste,te prisoners detained in 
violation of federal law, in § 2 gave the Su
preme Court the authority, in cases coming 
from the state courts, to order execution 
directly wii.thout remanding the case. 14 
Stat. 385, 386-387. That authority, which 
has been exercised at least once,23 remained 
unimpaired through the modifications of 
appellate and certiorari jurisdiction,24 and 

21 Lawrence v. State Tax Comm'n, 286 U.S. 
276, 282. See, e.g., Rogers v. Alabama, 192 U.S. 
226; NAACP v. Alabama, 357 U.S. 449. See also 
Hart and Wechsler, The Federal Courts and 
the Federal System, 501. 

22 See Davis v. Wechsler, 263 U.S. 22; New 
York Central R. Co. v. New York & Pa. Co., 
271 U.S. 124; NAACP v. Alabama, supra. See 
also the discussion in the dissenting opinion 
in Williams v. Georgia, 349 U.S. 375, 393, 399. 

23 In Tyler v. Magwire, 17 Wall. 253, 293, the 
Court issued a writ of possession and ordered 
its marshal to execute it against the state 
defendant in possession. 

24 The successive statutes are collected and 
set out in full in Robertson and Kirkham, 
Jurisdiction of the Supreme Court of the 
United States (Wolfson ·and Kurland ed. 
1951) , Appendix A. 
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exists today.25 Acting pursuant to that au
thority in our hypothetical case, this Court 
might grant certiorari, "ignore" the state 
ground of decision, decide the federal ques
tion and, instead of merely remanding the 
case, issue a writ requiring the petitioner's 
release from custody. By this simple device, 
the Court, it might be argued, would avoid 
problems of advisory opinions while at the 
same time refraining from consideration of 
questions of state law. 

But apart from the unseemliness of such 
a disposition, it is apparent that what the 
Court would actually be doing would be to 
decide the state law question sub silentio 
and to reverse the state court judgment on 
that question. For if the petitioner is de
tained pursuant to the judgment, and his 
detention is to be terminated, that must 
mean that the state ground is not adequate 
to support the only purpose for which the 
judgment was rendered. The judgment, in 
other words, becomes a nullity. 

Moreover, the future effect of such a dis
position is precisely the same as a reversal 
on the merits of the question of state law. 
If noncompliance with a state rule requir
ing a particular constitutional claim to be 
raised before verdict does not preclude con
sideration of the claim by this Court, then 
the rule is invalid in every significant sense, 
since no judgment based on its application 
can ever be effective. 

In short, the constitutional infirmities of 
such a disposition by this Court are the 
same as those inherent in review of the 
state question on its merits. The vice, how
ever, is greater because the Oourt would, in 
actuality, be invalidating a state rule with
out even purporting to consider it. 

2. On habeas corpus.-The adequate state 
ground doctrine thus finds its source in 
basic constitutional principles, and the 
question before us is whether this is as true 
in a collateral attack in habeas corpus as on 
direct review. Assume, then, that after dis
missal of the writ of certiorari in our hypo
thetical case, the prisoner seeks habeas cor
pus in a Federal District Court, again com
plaining of the composition of the grand 
jury that indicted him. Is that federal court 
constitutionally more free than the Su
preme Court on direct review to "ignore" 
the adequate state ground, proceed to the 
federal question, and order the prisoner's 
release? 

The answer must be that it is not. Of 
course, as the majority states, a judgment is 
not a "Jurisdictional prerequisite" to a 
habeas corpus application, ante, p. 430, but 
that is wholly irrelevant. The point is that 
if the applicant is detained pursuant to a 
judgment, termination of the detention nec
essarily nullifies the judgment. The fact that 
a District Court on habeas has fewer choices 
than the Supreme Court, since it can only 
act on the body of the prisoner, does not 
alter the significance of the exercise of its 
power. In habeas as on direct review, order
ing the prisoner's release invalidates the 

25 28 U.S.C. § 2106 authorizes the Court to 
vacate, as well as reverse, affirm or modify, 
any judgment lawfully brought before it for 
review. 28 U.S.C. § 1651 (a) provides that the 
Court "may issue all writs necessary or ap
propriate" in aid of its jurisdiction. See also 
28 U.S.C. ~ 2241 (a), giving this Court specific 
authority to issue writs of habeas corpus. 
Such writs are to be executed, under 28 U.S.C. 
§ 672, by the marshal of this Court, who is 
authorized by 28 U.S.C. § 549, when acting 
Within a State, to "exercise the same powers 
which a sheriff of such state may exercise in 
executing the laws thereof." The power to 
enter judgment and, when necessary, to en
force it by appropriate process, has been said 
to be inherent in the Court's appellate juris
diction. Stanley v. Schwalby, 162 U.S. 255, 
279-282. See also Hart and Wechsler, supra, 
note 21, at 42o-421. 

judgment of conviction and renders inef
fective the state rule relied upon to sustain 
that judgment. Try as the majority does to 
turn habeas corpus into a roving commission 
of inquiry into every possible invasion of the 
applicant's civil rights that may ever have 
occurred, it cannot divorce the writ from a 
judgment of conviction if that judgment is 
the basis of the detention. 

Thus in the present case if this Court had 
granted certiorari to review the State's denial 
of coram nobis, had considered the coerced 
confession claim, and had ordered Nola's re
lease, the necessary e:ffeC'ts of that disposition 
would have been (1) to set aside the convic
tion and (2) to invalidate application of the 
New York rule requiring the claim to be 
raised on direct appe.al in order to be pre
served. It is, I think, beyond dispute that 
the Court does exactly the same thing by 
affirming the decision below in this case. In 
doing so, the Court exceeds its constitutional 
power if in faC't the state ground relied upon 
to sustain the judgment of conviction is an 
adequate one. See pp. 472-476, infra. The 
effect of the approach adopted by the Court 
is, indeed, to do away with the adequate 
state ground rule entirely in every state case, 
involving a federal question, in which deten
tion follows from a judgment. 

The majority seems to recognize at least 
some of the consequences of its decision when 
it attempts to fill the void created by aboli
tion of the adequate state ground rule in 
state criminal cases. But the substitute it 
has fashioned-that of "conscious waiver" 
or "deliberate bypassing" of state proce
dures-is, as I shall next try to snow, wholly 
unsatisfactory. 

llI. ATTEMPTED PALLIATIVES 

Apparently on the basis of a doctrine anal
ogous to that of "unclean hands," the Court 
states that a federal judge, in his discretion, 
may deny relief on habeas corpus to one who 
has understandingly and knowingly refused 
to avail himself of state procedures. But 
such a test, if it is meant to constitute a 
limitation on interference with state admin
istration of criminal justice, falls far short 
of the mark. In fact, as explained and ap
plied in this case, it amounts to no limitation 
at all. 

First, the Court explains that the test is 
one calling for the exercise of the district 
judge's discretion, that the judge may, in 
other words, grant relief even when a con
scious waiver has been shown. Thus the 
Court does not merely tell the States that, 
if they wish to detain those whom they con
vict, they must revamp their entire systems 
of criminal procedures so that no forfeiture 
may be imposed in the absence of deliber
ate choice; the States are also warned that 
even a deliberate, explicit, intelligent choice 
not to assert a constitutional right may not 
preclude its assertion on federal habeas. 

Second, the Court states (as it must if it 
is to adhere to its definition) that "[a] 
choice made by counsel not participated in 
by the petitioner does not automatically bar 
relief." Ante, p. 439. It is true that there are 
cases in which the adequacy of the state 
ground necessarily turns on the question 
whether the defendant himself expressly 
and intelligently waived a constitutional 
right. Foremost among these are the cases 
involving right to counsel, for the Court has 
made it clear that this right cannot be fore
gone without deliberate choice by the de
fendant. See Johnson v. Zerbst, 304 U.S. 458; 
Carnley v. Cochran, 369 U.S. 506. But to carry 
this principle over in fUll force to cases in 
which a defendant is represented by counsel 
not shown to be incompetent is to under
mine the entire representational system. We 
have manifested an ever-increasing aware
ness of the fundamental importance of rep
resentation by counsel, see Gideon v. Wain
wright, ante, p. 335, and yet today the Court 
suggests that the State may no more have 

a rule of forfeiture for one who is compe
tently represented than for one who is not. 
The effect on state procedural rules may be 
disastrous. 

Third, when it comes to apply the "waiver" 
test in this case, the Court then in effect 
reads its own creation out o;f existence. Rec-" 
ognizing that Noia himself decided not to 
appeal, and that he apparently made this 
choice after consultation with counsel, the 
Court states that his decision was neverthe
less not a "waiver." Since a new trial might 
have resulted in a death sentence, Noia was, 
in the majority's view, confronted with a 
"grisly choice," and he quite properly de
clined to play "Russian roulette" by appeal
ing his conviction. Ante, pp. 439-440. 

Does the Court mean by these colorful 
phrases that it would be unconstitutional 
for the State to impose a heavier sentence 
in a second trial for the same offense? Ap
parently not, since the majority assures us 
that there may be some cases in which a 
risk of a heavier sentence must be run. What 
distinguishes this case, we are told, is that 
the risk of the death sentence on a new trial 
was substantial in view of the trial judge's 
statement that Noia's past record and his 
in vol vemen t in the crime almost led the 
judge to disregard the jury's recommenda
tion against a death sentence. 

What the Court seems to be saying in this 
exercise in fine distinctions is that no waiver 
of a right can be effective if some adverse 
consequence might reasonably be expected to 
follow from exercise of that right. Under this 
approach, of course, there could never be a 
binding waiver, since only an incompetent 
would give up a right without any good 
reason, and an incompetent cannot make an 
intelligent waiver. The Court wholly ignores 
the question whether the choice made by the 
defendant is one that the State could con
stitutionally require. 

Looked at from any angle, the concept of 
waiver which the Court has created must be 
found wanting. Of gravest importance, it 
carries this Court into a sphere in which it 
has no proper place in the context of the 
federal system. The true limitations on our 
constitutional power are those inherent in 
the rule requiring that a judgment resting 
on an adequate state ground must be 
respected. 

IV. ADEQUACY OF THE STATE GROUND 
HERE INVOLVED 

It is the adequacy, or fairness, of the state 
ground that should be the controlling ques
tion in this case.28 This controlling question 
the Court does not discuss. 

New York asserts that a claim of the kind 
involved here must be raised on timely appeal 
if it is to be preserved, and contends that in 
permitting an appeal it has provided a 
reasonable opportunity for the claim to be 
made. The collateral post-conviction writ of 
coram nobis, the State has said, remains a 
remedy only for the calling up of facts un
known a-t the time of the judgment. See 
People v. Noia, decided sub nom. People v. 
Caminita, 3 N.Y. 2d 596, 601, 148 N.E. 2d 
139, 143. In other words, the State claims that 
it may constitutionally detain a man pur
suant to a judgment of conviction, regard
less of any error that may have led to that 
conviction, if the relevant facts were reason
ably available and an appeal was not taken. 

Under the circumstances here--particularly 
the fact that Noia was represented by counsel 
whose competence is not challenged-is this 

26 In view of the concession by the State, I 
assume in this discussion that Nola's confes
sion was coerced. A confession, of course, may 
be coerced and yet still be a wholly reliable 
admission of guilt. See Rogers v. Richmond, 
365 U.S. 534. Whether or not Nola was guilty 
of the crime of felony murder, and whether 
the evidence of his guilt was accurate and 
substantial, are matters irrelevant to the 
question of coercion and also irrelevant here. 
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a. reasonable ground for barring collateral as
sertion of the federal claim? Certainly the 
State has a vita.I interest in requiring that 
appeals be taken on the basis of facts known 
at the time, since the first assertion of a claim 
many years later might otherwise require re
lease long after it was feasible to hold a new 
trial. And although in Daniels v. Allen it 
might have been argued that the State's re
fusal to entertain an appeal actually received 
on time amounted to an evasion of the fed
eral claim, no such argument can be made 
here, since no appeal was ever sought. 

Moreover, we should be slow to reject--as 
an invalid barrier to the raising of a federal 
right--a state determination that one forum 
rather than another must be resorted to 
for the assertion of that right. A far more 
rigid restriction of federal forums was up
held in Yakus v. United States, 321 U.S. 414. 
In that case, the Court sustained a federal 
statute permitting an attack on the validity 
of an administrative price regulati0n to be 
made only on timely review of the adminis
trative order, and precluding the defense of 
invalidity in a later criminal prosecution for 
violation of the regulation. What the Court 
there said bears repetition here: 

"No procedural principle is more familiar 
to this Court than that a constitutional 
right may be forfeited in criminal as well as 
civil cases by the failure to make timely 
assertion of the right before a tribunal 
having jurisdie"':ion to determine it." 321 U.S., 
at 444. 

But is there some special circumstance 
here that operates to invalidate the non
federal ground? Certainly it cannot be that 
the claim of a coerced confession is of such 
a nature that a State is constitutionally 
compelled to permit its assertion at any time 
even if it could have been, but was not, raised 
on appeal. Many federal decisions have held 
that a federal prisoner held pursuant to a 
federal conviction may not assert such a 
claim in collateral proceedings when it was 
not but could have been, asserted on appeal. 
E.g.: Davis v. United States, 214 F. 2d 594, 
cert. denied, 353 U.S. 960; Smith v. United 
States, 88 U.S. App. D.C. 80, 187 F. 2d 192, 
cert. denied, 341 U.S. 927; see Hodges v. 
United States, 108 U.S. App. D.C. 375, 282 F. 
2d 858, cert. dismissed, 368 U.S. 139. 

Is it then a basis for invalidating the non
federal ground that Nola's two codefendants 
are today free from custody on facts which 
Noia says a.re identical to those in his case? 
Does the nonfederal ground fall when the 
federal claim appears to have obvious merit? 
There may be some question whether the 
facts in Noia's case and those in Bonino's 
and. Caminito's are identical,27 but assuming 
that they are, I think it evident that the 
nonfederal ground must still stand. 

Again, there is highly relevant precedent 
dealing with federal prisoners. In Sunal v. 
Large, 332 U.S. 174, Sunal and Kulick had 
been prosecuted for violation of the Selec
tive Service Act, and both had sought to 
raise a defense the court had refused to con
sider. Both were convicted and sentenced to 
imprisonment but took no appeal, quite 
evidently because such an appeal would 
have been to no avail under the existing 
state of the law. Subsequently, in another 
case, this Court held on comparable facts that 
the defense in question must be permitted. 
Estep v. United States, 327 U.S. 114. Sunal 
and Kulick then sought relief on habeas 
corpus, and this relief was denied. The opin
ion of the Court observed that :there had 
been no barrier to the perfection of appeals 
by these prisoners and no facts which were 
not then known. That an appeal may have 
appeared futile at the time (indeed, far 
more futile than was the case here) was 
held not a sufficient basis for colla.teral re
lief. The present case, I submit, would be 

zr See People. v. Noia, 4 App. Div. 2d 698, 163 
N .Y .S. 2d 'l96~ 
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less troublesome than SunaZ even had 
it involved a federal prisoner. 

Surely, the state ground is not rendered 
inadequate because on a new trial for the . 
same offense, Noia might have received the : 
death sentence. The State is well within 
constitutional limits in permitting such a 
sentence to be imposed. Of particular rele
vance here is the decision in Larson v. 
United States, 275 F. 2d 673. Two criminal 
defendants had been tried and sentenced to 
imprisonment by a federal court. One de
fendant, Juelich, had moved for a continu
ance or a change of venue, on the ground 
of community prejudice, and his motion 
had been denied. Both defendants were con
victed; Juelich appealed from his convic
tion; and the Court of Appeals reversed, 
Juelich v. United States, 214 F. 2d 950, 
holding that the constitutional require
ment of a fair trial had been violated by 
the refusal to grant a change of venue or a 
continuance. Larson, the other defendant, 
had chosen not to appeal, apparently be
cause he feared that the death sentence 
might be imposed in a new trial, but after 
his codefendant's success, he sought collat
eral relief under § 2255. That relief was de
nied by the District Court, and the Court of 
Appeals affirmed, stating: 

"We do not say ... that in every instance, 
before resort can be had to Section 2255 there 
must be an appeal. We say only that, in the 
circumstances of this case, Larson, taking a 
calculated risk, made a free choice not to 
jeopardize his life, and he is bound by that 
decision. . . . Whatever errors there were in 
his trial were known to Larson and to his 
counsel-for the same errors formed the basis 
for Juelich's appeal. Manifest justice to an 
accused person requires only that he have 
an opportunity to correct errors that may 
have led to an unfair trial. The orderly ad
ministration of justice requires that even a 
criminal case some day come to an end." 275 
F. 2d, at 679-680. 

This Court denied certiorari. 363 U.S. 849. 
Decisions such as Sunal and Larson are 

reasoned expressions by the federal judiciary 
of its views on the fair and proper adminis
tration of federal criminal justice. We can
not turn around and tell the State of New 
York that it is constitutionally prohibited 
from being governed by the same considera
tions. 

I recognize that Nola's predicament may 
well be thought one that strongly calls for 
correction. But the proper course to that end 
lies with New York Governor's powers of 
executive clemency, not with the federal 
courts.28 Since Noia is detained pursuant to 
a state judgment whose validity rests on an 
adequate and independent state ground, the 
judgment below should be reversed. 

Mr. ERVIN. I call attention to the 
opening of Justice Harlan's dissenting 
opinion, which was concurred in by 
Justice Clark and Justice Stewart. He 
said: 

This decision, both in its· abrupt break 
with the past and in its consequences for 
the future, is one of the most disquieting 
that the Court has rendered in a long time. 

I expect to elucidate very briefly on the 
matter which prompted that statement 
from Justice Harlan in a moment. 

The only authority a Federal district 
court has to issue a writ of habea.s cor
pus to inquire into the legality of hold
ing a person in custody pursuant to the 
judgment of a state court is found in 28 
U.S.C. 2254. I invite the careful consider-

28 At the oral argument the State District 
Attorney advised us that his omce would sup
port an application for clemency once the 
case had been disposed of in this Court.. · 

ation of Senators to the wording of that 
statute: 

An application for a writ of habeas corpus 
in behalf of a person in custody pursuant to 
the judgment of a State court shall not be 
granted unless it appears that the applicant 
has exhausted the remedies available in the 
courts of the State, or that there is either an 
absence· of available State corrective process 
or the existence of circumstances rendering 
such process ineffective to protect the rights 
of the prisoner. 

An applicant shall not be deemed to have 
exhausted the remedies available in the 
courts of the State,. within the meaning of 
this section, if he has the right under the 
law of the State to raise, by any available 
procedure, the question presented. 

It is to be noted that there are only two 
alternative cases in which a writ of 
habeas corpus may issue in behalf of a 
person in custody pursuant to the judg
ment of a State court. Those cases are 
as follows: It must appear, in the first 
alternative, that the applicant has ex
hausted the remedies available in the 
courts of the State; or it must appear, in 
the second alternative, that there is 
either an absence of available State 
corrective process, or the existence of cir
cumstances rendering such process inef
fective to protect the rights of the pris
oner. 

I wish to show the necessity for the 
passage of this provision.of title II, which 
would make State judgments final on 
matters that have been litigated, unless 
they are reversed on appeal either to the 
State's highest appellate court having 
jurisdiction, or to the Supreme Court of 
the United States·. It is very well illus
trated by the case of Townsend v. Sain 
(372 U.S. 293). 

In that case, the petitioner, back in 
1955, 8 years before the Supreme Court 
handed down its decision, was convicted 
of murder in the criminal court of Cook 
County, Ill. At his trial, he objected to 
the admission. of his confession on the 
ground that it was involunrtary. The trial 
court heard all of the evidence bearing 
on this point in the absence of the jury, 
found that the confession was voluntary, 
and admitted it in evidence. 

After his conviction of murder and his 
sentence to death, the petitioner ap
pealed to the Supreme Court of Illinois 
which gave full consideration to his case 
and affirmed the judgment. 

He then asked the Supreme Court of 
the United States to grant certiorari: 
to review the decision of the Supreme 
Court of Illinois, and the Supreme Court 
of the United States refused to grant 
certiorari, thereby denying the petitioner 
a review of the Illinois decision . . 

The petitioner then went into the State 
court of Illinois in a postconviction 
proceeding. In that proceeding, the 
Illinois trial court reviewed the record 
in the case and found on the basis of the 
record of what transpired at the original 
trial that the prisoner had been accorded 
all of his rights under the Constitution 
and laws of the United States and for 
that. reason denied relief. 

The petitioner then appealed to the 
Supreme Court of Illinois, and the 
Supreme Court of Ulinois a second time 
reviewed the case and found that all of 
the rights of the petitioner had been 
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fully protected at his original trial, and 
it refused to grant him relief. 

The petitioner then for a second time 
asked the Supreme Court of the United 
States by a writ of certiorari to review 
the judgment and rule on the same ques
tion which had already been passed on 
twice by the trial court in Illinois and 
twice by the Supreme Court of Illinois. 
The Supreme Court denied the applica
tion for the writ and refused to review 
the decision of the Illinois court. 

The petitioner then went into the U.S. 
district court, and the district court con
sidered the pleadings filed in the matter 
and refused to grant him the writ of 
habeas corpus. 

The petitioner then applied-for a third 
time to the Supreme Court of the United 
States to review his case on an appeal 
from the district court. The Supreme 
Court of the United States then for the 
first time did so and remanded the case 
back to the district court with direction 
that it conduct an evidentiary hearing 
in the case and determine anew the 
question already twice decided in the 
trial courts of Illinois and twice adjudged 
in the Supreme Court of Illinois. In other 
words, the Supreme Court ordered the 
U.S. District Court to try and determine 
anew a question already judicially de
termined four times. 

I respectfully submit that both the 
majority opinion and the minority opin
ion in the Townsend case make it as clear 
as the noonday sun in a cloudless sky 
that all of the applicant's Federal rights 
had been fairly and fully protected on 
his original trial in the Illinois trial 
court. 

This applicant had been convicted of 
murder, and the authorities in Illinois 
had to go into court time and time again 
merely because he made an oath contrary 
to everything which had transpired on 
his original trial. 

The Court laid down this rule in the 
Townsend case: 

Where the facts are in dispute, the Federal 
Court on habeas corpus must hold an evi
dentiary hearing if the habeas corpus appli
cant did not receive a full and fair hearing 
in a State court, either at the time of the 
trial or in a collateral proceeding. 

Since the applicant has to allege in his 
application facts militating against the 
State court's hearing, the facts are vir
tually always in dispute. 

The majority opinion further holds: 
In all other cases where the material facts 

are in dispute, the holding of such a hearing 
is in the discretion of the district judge. If 
he concludes that the habeas applicant was 
afforded a full and fair hearing by the State 
court resulting in reliable findings, he may, 
and ordinarily should, accept the facts as 
found in the hea!'ing. But he need not. 

By these words, the Court laid down the 
rule that even though the record of the 
State court shows that the applicant had 
received a full and fair hearing in the 
State court on his original trial, the 
Federal district court nevertheless can 
put the State to the trouble and expense 
of litigating again the question whether 
the constitutional rights of the appli
cants were protected in the previous 
hearing or hearings. 

This startling doctrine appears on 
page 319: 

So also, there may be cases in which it is 
more convenient for the district judge to 
hold an evidentiary hearing forthwith rather 
than compel the production of the record. It 
is clear that he has the power to do so. 

That is a strange holding-that a 
U.S. district judge may hold a hearing 
without the record of applicant's convic
tion in the State court, and make a de
termination in the absence of the record 
with respect to the question of whether 
the applicant has or has not had a full 
and fair hearing in the State court on 
the Federal question which he seeks to 
raise. 

As I have observed, the statute pro
vides that it must appear before the writ 
can be granted that the applicant has 
exhausted the remedies available in the 
courts of the State. This provision for 
a long time prevented the chaos that now 
exists in the administration of justice in 
the State courts as a result of writs of 
habeas corpm:: issued by Federal district 
judges. Where it appeared that the ap
plicant had failed to exhaust his State 
remedies, the district judge refused to 
issue the writ just as the statute com
manded they should do. 

However, those who are so solicitous 
about the accused were not satisfied with 
that. So they altered the statute by judi
cial fiat in the case of Fay v. Noia, which 
is reported in 372 U.S. 391. 

In this case, a majority of the Su
preme Court changed the meaning of 
the statute. They held that the statu
tory provision requiring an exhaustion of 
State remedies does not refer to the ex
haustion of State remedies existing at 
the time the applicant was tried and 
sentenced, but applies only to State 
remedies which might be available to 
him at the time he applies to the Fed
eral district court--an event which may 
not occur for 5, 10, 15, 20, or more years. 
As in the case in respect to the Supreme 
Court, State appellate courts are not per
mitted by law to entertain appeals un
less they are taken within the time 
limited by law or rule. As a consequence 
of the majority decision in Fay against 
Noia no State in the Union can now 
have any procedural rule governing ap
peals which is binding on State prisoners 
when they apply for habeas corpus in 
Federal district courts. 

Let me read the law as it was an
nounced before that . time. Prior to the 
decision in Fay against Noia, the inter
pretation placed upon this statute, which 
is evidently the interpretation intended 
by Congress, was: 

To exhaust the State remedies, it is not 
sufficient for a prisoner to present his claim 
of violation of his Federal rights to a State 
trial court. In the absence of extraordinary 
circumstances, his failure to appeal or to 
perfect his appeal within the time prescribed 
by State law precludes his resort to habeas 
corpus in a Federal court. 

There was plainly the interpretation 
which Congress intended to be placed 
upon this statute. 

In Brown v. Allen (344 U.S. 443), Jus
tice Reed, writing t'he opinion of the 
Court, had this to say on the subject, at 
page 486: 

Finally, federal courts may not grant 
habeas corpus for those convicted by the 
state except pursuant to § 2254. See note 17, 
supra. See also note 2, supra. We have in
terpreted § 2254 as not requiring repetitious 
applications to state courts for collateral re
lief, p. 447, supra, but clearly the state's pro
cedure must be employed in order to avoid 
the use of federal habeas corpus as a matter 
of procedural routine to review state criminal 
rulings. A failure to use a state's available 
remedy in the absence of some interference 
or incapacity, such as is referred to just above 
at notes 32 and 33, bars federal habeas 
corpus. The statute requires that the appli
cant exhaust available state remedies. To 
show that the time has passed for appeal is 
not enough to empower the Federal District 
Court to issue the writ. 

That was a sound interpretation of the 
statute. So the practical result of the 
majority opinion in the Fay case, which 
was handed down 20 years after the ap
plicant had been tried and sentenced for 
murder, is that an applicant can fail 
or refuse to appeal his case to the State 
appellate court, wait until the witnesses 
against him have died or otherwise be
come unavailable and until his right of 
appeal has expired, and then apply to 
the Federal district court to try the same 
question anew on the theory that his 
State remedies no longer exist. 

MESSAGE FROM THE PRESIDENT 
A message in writing from the Presi

dent of the United States was communi
cated to the Senate by Mr. Geisler, one 
of his secretaries. 

OMNIBUS CRIME CONTROL AND 
SAFE STREETS ACT OF 1967 

The Senate resumed the consideration 
of the bill <S. 917) to assist State and lo
cal governments in reducing the inci
dence of crime, to increase the effective
ness, fairness, and coordination of law 
enforcement and criminal justice systems 
at all levels of government, and for oth
er purposes. 

Mr. LONG of Louisiana. Mr. President, 
will the Senator from North Carolina 
yield? 

Mr. ERVIN. I yield. 
Mr. LONG of Louisiana. Mr. President, 

I was much impressed by the statement 
put into the RECORD on Friday to the ef
fect that the criminal section of the 
American Bar Association was opposed to 
title II of this bill. It sounded like a very 
impressive statement. So I discussed the 
matter with a man I have known for 
many years whom I regard as one of the 
finest and most courageous judges in 
America. I asked him why the criminal 
section of the American Bar Association 
would be against this title if they really 
thought that it might have had some
thing to do with the fact that crime has 
increased by 380 percent. 

He said: 
I don't know. I'll can you back after I 

think about it. 

He called me back and said: 
Senator, can't you figure that one out? Do 

you know who is the criminal section of the 
American Bar Association? Those are lawyers 
who defend criminals. Don't you realize that 
if crime has increased by 400 percent, their 
income has increased by 400 percent? 
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They have a vested interest in crime, 

and, naturally, they would be in favor 
of striking title II, because they are in 
favor of crime-not that they are par
ticularly in favor of all criminals going 
free. But why should they give up the 
tools which liberate all the guilty crimi
nals and turn them loose on society? 
They make money out of that. That is 
their business. 

Now, point No. 2: Why does the 
American Bar Association take that po
sition? Because they appoint the differ
ent sections. You appoint the interna
tional law section, and they are supposed 
to know about international law, and you 
take their judgment. You appoint the 
criminal section. They def end criminals. 
¥ou take their judgment about crime. 
Naturally, they would have you believe 
that the criminal section of the Amer
ican Bar Association is against crime, 
but a closer look would better tell you 
that their pocketbooks are the nearest 
objects to their hearts. 

He went on to say: 
Senator, about the American Law Insti

tute, that leaves me a little bit in doubt. Let 
me think about that for a few minutes, to 
see how they come to be in favor of crime. 

Mr. ERVIN. I thank the Senator for 
mentioning the American Law Institute. 
I had inquiry made of the Institute and 
learned that it had taken no aotion 
whatever on this matter, but had merely 
postponed consideration of it. 

Mr. LONG of Louisiana. There are a 
number of law schools that do not want 
a blessed thing done about crime. I just 
cannot understand it. Why would any 
law school be in favor of a 400-percent 
increase in criminality? It does not make 
sense. 

Well, I look down the list and, fortu
nately, it is in alphabetical order. I do 
not see Louisiana State University on 
the list. It is strange that Louisiana state 
University would not be among all this 
distinguished company. But there is 
Southern University, which is a good 
law school, a Negro law school, on the 
north side of the city. Louisiana State 
University is on the south side of the city 
of Baton Rouge, my hometown, and 
Southern University, also a very fine in
stitution is on the north side. 

This good judge said: 
Senator, I don't know why it is . You can 

read these law suits about how you choose 
the jury. They reverse themselves and re
verse the reversal and reverse the reversal 
about how you select the jury. It has gotten 
so that if you are going to write something 
to .try to satisfy the Fifth Circuit Court about 
how the jury should be chosen, you cannot 
afford to guide yourself by their last case, 
the one which reversed. yesterday's decision 
because they are likely to reverse that one 
tomorrow. 

There is only one thing those cases 
have in common-that no person who 
murdered or raped and murdered some
body will suffer a death sentence, even if 
the victim survived long enough to testify 
as to who did it. The criminal will not be 
put to death, because there seems to be 
an irrebuttable presumption to the effect 
that any tiine someone is convicted be
fore a jury in the South, though that jury 
be 50 percent Negro or 100 percent Negro, 
and all the Negroes and aU the whites 

agree that the culprit is guilty and ·he 
swears the same himself, if a death sen
tence comes forth, the appellate court 
will send it back for a certainty even if 
that requires that the judge reverse the 
decision which reversed the prior de
cision. 

So now we have 32 convicted people at 
the State penitentiary in Louisiana 
awaiting execution .. And that is how it is 
all over America. 

But the one thing which seems appar
ent is that some circuit courts will find a 
way to prevent you from imposing a 
death sentence. The difficulty is that you 
cannot even appeal to the Supreme Court 
to see whether they are responsible for 
this or not. You cannot even get that far. 

I wish to say this, in the event anybody 
has any doubt about it: In my judgment, 
whether people will admit it or not, 99 
percent of the Negroes are good citizens. 
Some people may not agree, but I believe 
it is true. Their criminal element is small, 
just as the white criminal element is 
small. Ninety-nine percent are good citi
zens. And they are just as worried about 
this breakdown in law and order as are 
the 99 percent of white citizens. 

Mr. ERVIN. I am sure the Senator from 
Louisiana will agree with me that, as a 
matter of fact, they suffer the most from 
it. 

Mr. LONG of Louisiana. I believe they 
do. Where did all the burning occur in 
Washington, D.C., when all this mischief 
broke out? It was in the part of town 
where the Negro citizens live. And they 
are more terrified and worried about this 
situation, if they are good people, than 
are the white people. 

The 1 percent like to call the other 
99 percent vicious names--"You're an 
Uncle Tom; you're old-fashioned,.-be
cause the 99 percent happen to believe 
in law and order~ 

The best I can make of the situation 
is that we have been moving in the 
wrong direction, and that is why we have 
experienced a 400-percent increase in 
crime. Frankly, if it continues this way, 
the figure will double again next year. 
As the Senator from Arkansas [Mr. Mc
CLELLAN} said, the line will go up to the 
point where there will be 100 percent a 
year increase in crime because of the 
people who do not have the courage to 
stand up against a criminal. If someone 
does not begin to measure up, sooner or 
later this country could be destroyed~ 

I have tried to learn why people do 
these things, and about the best explana
tion I can get would be to say that it is 
impossible to conceive why-conceivably, 

· it might be a. Communist plot to destroy 
America. 

Can the Senator from North Carolina 
explain one rational reason why people 
want to support 400-percent increase in 
crime, with the certainty that 10 years 
from now it will be an 800-percent in
crease in crime? 

Mr. ERVIN. Frankly, I cannot under
stand why any Senator would oppose 
any bill, the object of which is ~o prevent 
self-confessed murdere:rs, rapists, arson
ists, burglars, and thieves from going un
whipped of justice. 

Mr. LONG of Louisiana. Does the Sen
ator have any doubts that the courts 
have found enough technicalities to turn 

loose murderers, rapists, and burglars, 
besides this matter of throwing out the 
voluntary confession? For example, is the 
Senator aware of the fantastic mental 
gyrations the Court proved itself capable 
of with respect to the choice of the jury? 

Mr. ERVIN. Justice Jackson declared 
in his concurring opinion in Brown 
against Allen that the Supreme Court 
rulings on habeas corpus permitted Fed
eral courts to interpret anew the same 
evidence formerly interpreted by State 
courts. He made this wise observation. 

But the Constitution does not prevent the 
State courts from determining the facts in 
criminal cases. It does not make it uncon
stitutional for them to have a different 
opinion than a federal judge about the 
weight to be given to evidence. 

In his concurring opinion in the Brown 
case, Justice Jackson said that virtually 
all of these habeas corpus hearings are 
merely a review of testimony formerly 
weighed in State courts; and that the 
reason they cause so much chaos in the 
administration of criminal law is that the 
Supreme Court insists that the Federal 
court should review the facts and see 
whether or not the state jury and judges 
decided the facts correctly. Most of them 
do not involve any law. All they ordi
narily involve is a review of the facts in 
the case. 

As Justice Jackson also said: 
But call it res fudicata or what one wm, 

courts ought not to be oblfged to allow a con
vict to lit.igate again and again exactly the 
same question on the same evidence. Nor is 
there any good reason why an ident.lcal con
tention rejected by a higher oourt. should be 
reviewed on the same facts in a lower one. 

Mr. LONG of Louisiana. Mr. President, 
will the Senator yield further? 

Mr. ERVIN. I yield. 
Mr. LONG of Louisiana. One reason 

we have such a fantastic increase in 
crime is that certain people, who con
stitute the criminal element, are- inca
pable of obeying the law; and some of 
these people spend most of their lifetime 
in the penitentiary. That is how it used 
to be. 

I have represented some of those peo
ple and I know the kind of people I am 
talking about. When one represents them 
he gets to know them and understand 
them. I can look back on cases of obvi
ously guilty people whom I represented. 

Mr. ERVIN. I wish to ask the Senator 
a question with respect to the. Miranda 
case. I wish to ask the Senator if it was 
not his practice to tell his clients not to 
say anything to anybody. 

Mr. LONG of Louisiana. Yes. May I 
just illustrate by giving one case that I 
handled when I was a young practicing 
lawyer. I had gone to the courthouse a 
little early to file some papers, and the 
judge assigned me to represent a man 
who had no lawyer. The man was a con
fessed burglar. 

I did the best I could with the case 
and I would have been proud to get him 
off had I been able to do so. Unfortu
nately, he had confessed and there was 
all sorts of evidence to support the con
fession. Therefore, I looked into his crim
inal record. He had spent most of his 
life in the penitentiary for various of
fenses of burglary, breaking and enter
ing, armed robbery, and things of that 
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sort. Even so, as a young lawyer, it would 
have been a matter of pride to me to have 
been able to get the man off. 

If a lawyer is able to clear a guilty 
defendant he feels he has proved himself 
to be a real lawyer. When they have as 
clear a case against the defendant as 
is possible and the lawyer is able to get 
him off on a technicality, tr..at is when 
a lawyer really proves he is good and has 
earned his fee, or if working for nothing, 
has improved his reputation. 

As much as I searched around there 
was no possibility of proving this man 
had not committed the crime, which he 
had told me he had committed. I cannot 
recall his real name but his alias was 
Bullgator. He was well nourished, even 
though he was somewhat poor. They feed 
prisoners wel! ir. the State penitentiary 
in Louisiana. He had not been out of the 
penitentiary for a long time before com
mitting another burglary. 

This man was very much concerned 
that he had been dragged in and asked 
questions down at the sheriff's office. 
What happened was that a very serious 
crime had been committed, a crime much 
more serious than old Bullgator had com
mitted. The sheriff's office had put out a 
dragnet for suspicious characters and 
they came up with Bullgator. They asked 
him questions and he admitted that he 
bro~e into and entered the back of a 
garage and had stolen some property, 
which was not of great value but, un
fortunately, there was involved the ha
bitual criminal statute. 

The habitual criminal statute is a sort 
of doubling-up proposition. They are en
titled to double up, and double up, and 
double up, and this man would have owed 
the State about 70 years in the peniten
tiary if convicted. He was clearly guilty 
and he had told me he was. 

About the best that I, as a lawyer, 
could do against the set of facts existing 
at that time was to tell this man that 
if I were going to look after his interest 
I better go before that district judge and 
plead him guilty. 

Then·, if I could, I would try to make a 
deal with the district attorney so that 
they would not invoke the habitual crim
inal statute because under that statute 
he would spend the rest of his life in the 
penitentiary; otherwise, he might get out 
in 3 or 4 years. 

I looked at his record. At one time he 
had owed the State about 7 years in the 
penitentiary. He had served the whole 
7 years. I said to him, "Why did you not 
get out for good behavior after 3 or 4 
years?" He said, "To tell you the truth, 
lawyer, I spent so much time in the peni
tentiary by that time I did not want to 
have all that stuff hanging over me and 
then reporting to the parole officer, so I 
thought I would just like to stay there 
where I was and get i~ over." 

Under the rule which we are being 
asked to vote upan, if we agree to the 
Tydings proposal they would have to get 
old Bullgator if he is still there and take 
him out of the penitentiary because, he 
found himself ther~ because after all, he 
talked before he had a lawyer. 

He was a pretty fair lawyer himself. 
He told me, "When I went inside that 

place I remembered that the last time I 
was caught for stealing chickens." He 

said, "When I went in that coop, I had to 
push the door open, and that is why they 
got me, for breaking and entering; so 
this time I was careful not to touch that 
door. In that way, if you get caught, it 
will be simply stealing and not breaking 
and entering, or burglary." 

Unfortunately, the legislature had 
changed the law to say that even though 
the defendant did not push the door 
open, if he entered a building, it became 
a more serious degree of theft. 

It sort of amused the judge and it put 
him in a good frame of mind, and the de
fendant got off lightly. 

Can the Senator see any reason why 
an obviously guilty man should be turned 
loose when he has made a voluntary con
fession and when his guilt is just as cer
tain as that the sun shall rise tomorrow, 
and there is no doubt whatever? Is the 
Senator aware of the fact-and if one 
talks to these judges, he is aware of the 
fact-that the penitentiaries are being 
emptied these days because of this foolish 
rule? They will tell you that 99 percent 
of the people being turned loose freely 
admit that they are guilty, in fact most 
of them are habitual, professional, dedi
cated criminals who could not live by a 
rule of law if their lives depended on it. 

It is just that someone develops a tech
nicality and because of that technicality 
people claim that they are entitled to be 
free and, indeed, if the district judge 
will not free them, then the appellate 
court will. 

Mr. ERVIN. All I can say is that the 
majority of the Supreme Court, in the 
Miranda case, that is, 5 out of the 9, 
evidently wedded themselves to the 
strange theory that no man should be 
allowed to confess his guilt, even though 
the Bible says, even though psychiatrists 
assert, and even though those interested 
in the rehabilitation of prisoners declare 
that an honest "confession is good for 
the soul." Hence, they invented rules in 
the Miranda case to keep people from 
confessing their crimes and sins. The 
wisest of men could not have devised 
more efficacious rules to accomplish this 
object had he pondered the question a 
thousand years. These rules require the 
police to summon a lawyer to the station 
house hurriedly to give advice to a sus
pect about a case of which he knows 
nothing. The lawyer is certain to tell the 
suspect, unless he is an idiot, "Keep your 
mouth shut." 

Justice White intimated in his dissent
ing opinion in the Escobedo case, and 
also in his dissenting opinion in the Mi
randa case, that that was exactly what 
a majority of the Court was trying to 
do, to put an end to confessions, regard
less of whether they were voluntary or 
involuntary. 

Mr. LONG of Louisiana. We are told 
that if we make it impossible to use the 
confession or the admission, that law 
enforcement officers will be better law 
enforcement officers and that they will 
have to work harder. Maybe so. I am 
sure that is correct, because it will make 
it more difficult for us all. But a Federal 
judge with whom I have discussed this 
matter told me that FBI agents are tell
ing them that about nine out of every 
10 convictions they achieve are due in 
some measure 1x> the fact that the crim-

inal, by some of his words, somewhere 
along the line, either by admission or 
confession, or some words that came 
from his lips, gives them some hint as to 
where to go to look for evidence. So, if 
we follow the liberal trend, we might 
make better and more diligent workers 
out of the FBI, deputy sheriffs, and Po
licemen, but we are also going to liberate 
90 percent of the few criminals we are 
convicting. 

It has been said in this Chamber, and 
not contradicted, that seven out of the 
eight criminals we catch are turned 
loose, anyway. Now we are asked to run 
up the percentage until 71 out of 72-
almost 99 out of 100 criminals-even 
when they are caught, will be turned free. 

Mr. ERVIN. Let me refer to what Jus
tice Jackson said concerning applications 
for habeas corpus by State prisoners on 
page 540 of his concurring opinion in 
Brown against Allen: 

It really has become necessary to plead 
nothing more than that the prisoner is in 
jail, wants to get out, aJ:ld thinks it is illegal 
to hold him. If he fails, he may make the 
same plea over and over again. 

In other words, the Court holds, in 
effect, that a State prisoner is entitled 
to have a writ of habeas corpus issued 
and the case tried again and again, so 
far as the alleged Federal right is con
cerned, if he just makes an affidavit, 
which .may be contradictory to every
thing in the court records, and every
thing in the decision of the appellate 
court passing on his case. Yet, if he 
merely makes an affidavit, which may be 
contrary to everything which has hap
pened, the Federal judge will have to 
issue a writ of habeas corpus and inquire 
into the legality of his detention. 

Mr. LONG of Louisiana. Yes, as the 
Senator so well knows, that is only a part 
of the impediment the Supreme Court, 
and the appellate courts working under 
the Supreme Court, have succeeded in 
placing in the path of effective law en
forcement, so that the fact is, the scales 
of justice have been completely weighted 
in favor of the criminal and against so
ciety by the so-called new liberal think
ers. I am not talking here about economic 
liberals. I mean those who have this 
strange, new idea that there is a new 
society which someone has created. I am 
not criticizing the Great Society. I am 
talking about the new society the liberal 
thinkers would have, where it would be 
absolutely impossible to convict a mur
derer; arsonist, rapist, or assassin. In 
fact, it would be utterly impossible to 
convict anyone. 

Mr. ERVIN. I think that instead of in
venting new rules to make it difficult to 
convict people, the Court should mani
fest more concern for protecting society 
from the criminal element. As we all 
know about 240 robberies have been com
mitted on buses in the shadow of the Na
tion's Capitol since the first of January 
this year. 

Mr. LONG of Louisiana. Well now, 
once again, one might suggest, or infer, 
that in view of the fact that these young 
punks who killed the busdriver last Fri
day were Negro delinquents, it has some
thing to do with race, when as a practical 
matter, there are not many Negro citizens 
out there who have killed busdrivers. It 



May 20, 1968 CONGRESSIONAL RECORD- SENATE 14031 

is a very, very small percentage of the 
population. 

The way things are going, there is not 
going to be any bus service in Washing
ton pretty soon. Let me ask the Senator, 
how are members of the Negro race going 
to make out when they have to walk to 
work and no buses are around to take 
them? I suppose the rioters are going to 
burn down the city in protest, if they do 
not have enough automobiles or enough 
parking spaces made available. 

Mr. ERVIN. One might maintain that 
a majority of the Supreme Court may be 
more concerned by the possibility that 
someone who robbed a busdriver may 
voluntarily confess that he did so. 

My experience has been that people do 
not go around making voluntary conf es
sions that they committed crimes they 
did not commit. 

Mr. LONG of Louisiana. The appellate 
court should take a look at whether a 
man is guilty, as to the 99 percent of 
those who voluntarily admit their guilt, 
and it is a matter of turning them loose 
for a technicality or inventing new tech
nicalities to turn them loose. Much of 
this mischief arises because of the newly 
contrived rules that turns those people 
loose. They will not let a person suffer 
the death penalty. They will find some 
way to overrule the trial court. Having 
done that, they show up again with some 
ridiculous proposition which if applied 
generally would mean that it would be 
an accident if anyone were ever convict
ed of a crime. Having contrived a rule 
to save a murderer from a death sen
tence case, when the same silly logic is 
applied to a burglary or a theft, but we 
cannot do anything about it because in 
the supreme effort to see that the crimi
nals do not suffer the death penalty 
when they deserve it, new rules have 
been invented, prior decisions have been 
invented, also, in cases which have been 
reversed, and then re-reversed to make 
them apply to protect the criminal from 
the death penalty for his crime until no 
one on earth would know how to go about 
convicting a common thief. 

I ask the Senator, would it . not be a 
lot better for the Supreme Court to say, 
"Look, we have made up our minds as 
to our goal, that there will not be any 
capital punishment. We are not going to 
respect any sentences that demand it. It 
is not going to be inflicted by any court 
in this land. Even though Congress may 
reverse it, we are going to do it. We have 
satisfied ourselves on that score. So, let 
us go the rest of the way. We will then 
reverse our own reversal." 

To save this Nation we must put the 
law back to where it was, so we can en
force the law and make criminals behave 
themselves. 

Mr. ERVIN. I will say I think what the 
majority of the Supreme Court should 
do is to begin to interpret the Constitu
tion according to the language of the 
Constitution, and quit substituting their 
personal notions for things in the Consti
tution, and quit doing what they did in 
the Escobedo, Miranda, and the Wade 
cases, that is, adding things to the Con
stitution which are not only not in the 
Constitution, but which are incompatible 
with its words. 

Mr. LONG. of Louisiana. I thank the 
Senator. I think basically that is the 
answer to it--to have some respect for 
those who went before and to recognize 
what the Constitution was intended to 
mean, to begin with. If that cannot be 
done by the Court, perhaps we can make 
some headway by enacting the kind of 
law the Senator is advocating. 

Mr. ERVIN. In the case of Townsend v. 
Sain, 301 U.S. 441, it appears, both from 
the opinion of the majority of the court, 
which required the district judge to hear 
the p~tition, and from the dissenting 
opinion that the applicant's rights were 
fairly and fully protected by the original 
trial in the trial court of lllinois. Not
withstanding, the majority ordered the 
Federal district to grant · him another 
hearing, and thrash all the old facts 
anew. 

And, in the Fay case, although the act 
of Congress, which gave the Federal court 
the only power it had to issue a writ to 
inquire into the legality of the detention 
of the State prisoner, provided that the 
State prisoner must have exhausted his 
State remedies, and although all the 
preceding decisions construing that act 
had held that, in the absence of the most 
extraordinary circumstances, the court 
could not issue the writ if the prisoner 
had failed to perfect his appeal to the 
State appellate court in the time fixed 
by law, the Supreme Court held, in sub
stance, that the act of Congress no long
er meant what it had meant theretofore 
and no longer meant what Congress in
tended it to mean, but that, on the con
trary, it meant that the applicant could 
fail to perfect his appeal until the time 
for taking it had expired and then apply 
to the Federal court for a habeas corpus 
on the ground that he then had no State 
remedies available to him. The majority 
of the Supreme Court made this ruling 
for the first time 20 years after the vic
tim of the murder had been sent to his 
grave and after the witnesses may have 
disappeared or their memories of the oc
currence may have vanished. 

As the dissenting judges noted in that 
case, the majority of the Court did not 
even apply its new rule to the facts. The 
majority had ruled that the writ of 
habeas corpus could be denied where the 
applicant had deliberately bypassed State 
procedures and had deliberately failed to 
avail himself of his right to appeal. 

I want to ask Senators to remember 
the words concerning "deliberately by
passing State procedures." After laying 
down the rule that no longer does he 
have to exhaust State remedies and is 
entitled to the writ unless he deliberately 
bypassed State procedures, the Court 
said: 

The application of the standard we have 
adumbrated to the facts of the instant case 
is not diffi.cul t. Under no reasonable view can 
the State's version of Noia's reason for not 
appealing support an inference of deliberate 
by-passing of the state court system. For 
Noia to have appealed in 1942 would have 
been to run a substantial risk of electrocu
tion. His was the grisly choice whether to sit 
content with life imprisonment or to travel 
the uncertain avenue of appeal which, if 
successful, might well have led to a retrial 
and death sentence. See, e.g., Palko v. Con
necticut, 302 U.S. 319. He declined to play 
Russian roulette in this fashion. This was a 

choice by Noia not to appeal, but under the 
circumstances it cannot realiSltically be 
deemed a merely tactical or strategic litiga
tion step, or in any way a deliberate Clircum
vention of state procedures. 

Evidently the word "deliberate" me:ant 
something to those who joined in the 
majority opinion which it does not mean 
to those who compile dictionaries. Mind 
you, Mr. President, the applicant had 
been convicted of murder. The jury had 
fixed his punishment at life imprison
ment instead of death. He did not appeal 
because he realized that he might get a 
new trial and on a new trial he might 
be convicted and sentenced to death. He 
weighed the reasons for and against ap
pealing. He did so carefully. He con
sidered his situation and what might 
happen to him. He studied the matter 
and he took a choice which was inten
tional. The only conclusion one can draw 
is that he deliberately decided not to 
appeal and for that reason failed to ap
peal and thereby, as far as Congress has 
legislated, lost his right to obtain ,a writ 
of habeas corpus to have another inquiry 
made. 

My dictionary says the word "deliber
ate" means "carefully weighed or con
sidered; studied." If Noia did not study 
the advisability of appealing .and did not 
carefully weigh it and did not, after such 
careful weighing and consideration, 
reach the conclusion that he did not want 
to appeal, and if that w;as not a deliberate 
failure on his part to avail himself of 
the remedies the State had provided, I 
do not know anyone with a vivid enough 
mind to explain what a deliberate failure 
or refusal to utilize State procedures 
would be. 

Thait may be playing Russian roulette; 
but it is judicial roulette that society has 
to play and that victims of crime have to 
play when an accused who has State 
remedies for his alleged complaint will
fully fails to pursue such remedies, lets 
20 years go by in the hope that witnesses 
may die or become otherwise unavail
able, and then seeks discharge by a Fed
eral district court habeas CO'rpus upon a 
ground he was unwilling to permit a 
State appellate court to consider. 

As is pointed out by three of the Jus
tices in the dissenting opinion, the ma
jority of the Supreme Court in the Fay 
case nullified the provision of the act of 
Congress which had theretofore pre
vented abuse of habeas corpus and vir
tual chaos in the administration of jus
tice by State courts. 

It is not only the Senator from North 
Carolina who says that the majority of 
the Court changed the statute in that 
case. This assertion is made by the writer 
of the cumulative supplement to volume 
25, American Jurisprudence, 1967, on 
page 50: 

Attention is called to the fact that the law 
requiring exhaustion of legal remedies avail
able in state courts as a condition of issuance 
by a federal court of a writ of habeas corpus 
for release of a petitioner held by state au
thorities has been changed-

Mark these words-
has been changed by the United States Su
preme Court in a case (citing the Fay case). 

What authority does the majority of 
the Supreme Court have to change a 
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statute? None whatever. Yet that is pre
cisely what was done in the Fay case. 
This is a serious matter. In the year 1955, 
660 applications for habeas corpus were 
filed with Federal district courts by pris
oners held under judgments of State 
courts. This number had soared to 5,948 
by 1967, last year. 

Justice Jackson points out, in his con
curring opinion in Brown against Allen, 
that in virtually none of these cases is 
there any merit, and that all an appli
cant has to do to get a hearing is make 
an oath contradicting everything that 
has transpired in the State court. He 
says that looking for a meritorious case 
among the cases where writs of habeas 
corpus are applied for by State prison
ers is like looking for a needle in a hay
stack. 

any suggestions about capital punish
ment. What he said was that it did not 
bother him to think of the prospect of a 
man who had murdered someone in cold 
blood being subjected to capital punish
ment, but it did rather concern him that 
someone who was guilty of murder would 
be kept in the death house for 15 or 20 
years, waiting to see what was going to 
happen to him. 

He points out that the facts show, how 
unjustified the Federal procedure is, 
which permits thousands of State prison
ers, who in virtually every case have 
been fairly tried and justly convicted, to 
file petitions and get another hearing 
on habeas corpus on factual questions 
already rightly decided by State courts. 

Justice Jackson further points out in a 
footnote a case in which the Supreme 
Court reversed a lower Federal court be
cause it denied a State prisoner a fourth 
application for a habeas corpus writ. 

Mr. President, I ask unanimous con
sent to have printed in the RECORD figures 
which I obtained from the Administra
tive Office of the U.S. Courts, showing the 
increase, year by year, in the number of 
applications by State prisoners to Federal 
courts for writs of habeas corpus from 
1955 through 1967. 

We in Louisiana know something about 
that. At our State penitentiary, we have 
about 32 prisoners who have been sen
tenced to death. Some of them have been 
found guilty of murder, some of rape, 
some of a combination of murder and 
rape. They have been around for a long 
time now. No such sentences have been 
executed in the last 7 years, at least; 
and I believe the last sentence of that 
sort executed was in 1959. 

That is quite a long tilne for people 
to wait--15 or 20 years, or until their 
natural death-to find out what is going 
toh~pe~ . 

All this confusion and doubt occurs 
because of these overzealous appellate 
court judges, who seem to be so anxious 
to protect the rights of a criminal even 
though he is guilty beyond any shadow 
of a doubt, and admits he is guilty. They 
still seem to feel that there is something 
of an irrebuttable presumption that there 
must be something that can be said for 
a murderer that has not been said--or for 
a man who rapes a woman and then mur
ders her-that there still must be some
thing to be said, or some possible hint 
of criticism from somewhere that the 
Federal Government should bring back 
the 82d Airborne Division if necessary, 
and liberate. the person who had com
mitted the crime. 

The situation which exists in Louisiana 
is not unusual, where we have 32 people, 

Petitions by State prisoners to Federal dis- sentenced tc; death, waiting around, I 
trict courts for habeas corpus to review would say, for an average of about 10 
State trials years, after their cases were tried, then 

There being no objection, the figures 
were ordered to be printed in the RECORD, 
as follows: 

Year: 
1967 
1966 
1965 
1964 
1963 
1962 
1961 
1960 
1959 
1958 
1957 

the fifth circuit finds some excuse to 
----------------------------- 5, 948 throw the convictions out and honest law 
----------------------------- 5• 162 o:flicers and honest elected o:flicials pro-
-----------------------------

4
•

664 ceed to convict the perpetrators of the 
-------------~--------------- 3,531 
----------------------------- 1, 903 heinous crimes again. 
----------------------------- 1, 115 It eventually gets to be a contest be-
----------------------------- 984 tween the murderer, or the murderer-
--------------------- - ------- 871 rapist, and the witnesses, as to who is 
----------------------------- ~;~ going to outlive the other; and one begins 
:=====================::::::: 778 ~ to wonder which will survive. It gets to 

1956 -----------------------------
1955 -----------------------------

734 be rather like the case Charles Dickens 

Mr. LONG of Louisiana. Mr. President, 
will the Senator yield? 

660 described in his famous novel "Bleak 
House," where this sort of thing went on 
for generations, generation after genera
tion, until .finally, even though the case 
originally involved a large sum of money, 
it had to be dismissed because, while the 
matter was still in dispute, the entire 
estate had been dissolved in court costs. 
I believe that case was named "Jarndyce 
against Jarndyce." 

Mr. ERVIN. I am happy to yield. 
Mr. LONG of Louisiana. Mr. President, 

some time ago Mr. Truman Capote, who 
wrote the famous novel "In Oold Blood," 
describing a very heinous murder of five 
innocent persons in a Midwestern State, 
made a study of some murderers. 

We are · not talking about the case 
where a man, in a fit of passion, might 
have killed his wife, or vice versa, but a 
case where someone did the kind of thing 
that was described in that book-went 
and murdered someone who had done 
him no harm and had no ill will toward 
him, in fact, someone whom he hardly 
knew. 

After having interviewed various mur
derers, he was asked if he could make 

Mr. ERVIIL I understand it was based 
historically on an actual will contest, 
which was litigated for 17 years, and 
when they got through, they did not have 
enough left to pay the court costs. 

Mr. LONG of Louisiana. As I under
stand, the Jarndyce case was one in 
which there was a large amount of 
money, and after two centuries, the en
tire estate had been used up in expenses, 
so there was nothing left to litigate 
about. 

Mr. ERVIN. The trouble is that now 
the defendant can litigate and relitigate 
the same old question on the same old 
evidence, and the taxpayers have to pay 
the lawyers for doing it for him. 

Mr. LONG of Louisiana. Yes, that 
seems to be a great deal of the problem: 
the taxpayers and the element of the 
population that believes in trying to obey 
the law and do right have become like 
the Frenchman at the time of the French 
Revolution who was forced to carry his 
own basket to the guillotine, so that his 
head could be ca1-ried away in it. The re
sponsible members of society are forced 
to pay all of the taxes and all the ex
penses of those who now can forever 
frustrate the purposes of the law and 
prevent it frcm being enforced, while, as 
shown o:;.1 the chart there prepared under 
the supervision of the Senator from Ar
kansas, the crime rate is going up at a 
90° angle, and has almost reached the 
perpendicular which would show it going 
up at about the rate of 10,000 percent a 
year. That is about all there is left for it 
to do, to improve over the way it is 
moving. 

Then we are told by the Criminal Law 
Association, the members of which rep
resent all these criminals and are 
paid by the Government, part of the 
money coming out of the poverty pro
gram, whereas they used to do it free, 
that they are against any measures to 
try to achieve efficient law enforcement, 
to try to convict some of these criminals, 
or do something constructive about it. 

Just from looking at that chart, I 
would suppose that it must be one of the 
most profitable businesses in the world, 
or will soon be, to be a criminal lawyer 
representing all those criminals, because, 
at the rate that crime is increasing, with 
the Federal Government now moving in 
to pick up a large part of the check. one 
could become enormously wealthy just 
representing them on a volume basis. 

Mr. ERVIN. One would need only one 
client to have a great law practice, just 
litigating the same case over and over 
again. 

Mr. LONG of Louisiana. He could liti
gate the same case from the time he 
hung his shingle up until God called him 
home, at Government expense. The only 
worry he would have would be that his 
client might die a natural death some
where along the line. 

Mr. ERVIN. Mr. President, I have 
pointed out that the relevant statute, 28 
United States Code 2254, clearly in
tended to put a limit on the abuse of the 
writ. It did this by denying the writ to 
applicants who refuse or fail to use State 
remedies to redress their alleged griev
ances, and by recognizing it is not 
proper, in our Federal system, for a Fed
eral district judge to nullify trials con
ducted by State courts without giving 
such courts a prior opportunity to correct 
their mistakes, if any, by appeal. As I 
have pointed out, however, in the 
Fay case the majority, over the protests 
of three judges, nullified the statute. I 
have already placed in the RECORD the 
dissenting opinion of Justice Harlan in 
the Fay case, which he rightly says is a 
decision that constitutes an abrupt break 
with the past and has disquieting conse
quences for the future. 
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Mr. President, I ask unanimous con
sent that the concurring opinion of Jus
tice Jackson in Brown against Allen, in 
which Justice Jackson discloses in most 
eloquent language the practical evil re
sults arising out of the abuse of the writ 
of habeas corpus, be printed at this point 
in the RECORD. 

There being no objection, the con
curring opinion was ordered to be printed 
in the RECORD, as follows: 

MR. JUSTICE JACKSON, concurring in the 
result. 

Controversy as to the undiscriminating use 
of the writ of habeas corpus by federal judges 
to set aside state court convictions is trace
able to three principal causes: (1) this 
Court's use of the generality of the Four
teenth Amendment to subject state courts to 
increasing federal control, especially in the 
criminal law field; (2) ad hoc determination 
of due process of law issues by personal no
tions of justice instead of by known rules 
of law; and (3) the breakdown _of procedural 
safeguards against abuse of the writ. 

1. In 1867, Congress authorized federal 
courts to issue writs of habeas corpus to 
prisoners "in custody in violation of the 
Constitution or laws or treaties of the United 
States." 1 At that time, the writ was not 
available here nor in England to challenge 
any sentence imposed by a court of compe
tent jurisdiction.2 The historic purpose of the 
writ has been to relieve detention by execu
tive authorities without judicial trial.3 It 
might have been expected that if Congress 
intended a reversal of this traditional con
cept of habeas corpus it would have said so; 
However, this one sentence in the Act even
tually was construed as authority for federal 
judges to entertain collateral attacks on state 
court criminal judgments.4 Whatever its jus
tification, it created potentialities for conflict 
certain to lead to the antagonisms we have 
now, unless the power given to federal judges 
were responsibly used according to lawyerly 
procedures and with genuine respect for state 
court fact finding. 

But, once established, this jurisdiction ob
viously would grow with each expansion of 
the substantive grounds for habeas corpus. 
The generalities of the Fourteenth Amend
ment are so indeterminate as to what state 
actions are forbidden that this Court has 
found it a ready instrument, in one field or 
another, to magnify federal, and incidentally 

. its own, authority over the states. The ex
pansion now has reached a point where any 
state court conviction, disapproved by a 

128 U.S.C. § 2241(c) (3). 
2 Ex parte Ferguson, [1917] 1 K. B. 176, 

179; Ex parte Lees, EI. Bl. El. 828, 120 Eng. 
Rep. 718; In re Dunn, 5 C. B. 215, 136 Eng. 
Rep. 859; Habeas Corpus Act of 1679, 31 Car. 
IJ:, c. 2; Ex parte Watkins, 3 Pet. 193, 202. 

a Darnell's Case, 3 How. St. Tr. 1 (1627). 
For this purpose, the writ has not been con
spicuously successful in the United States. 
I have reviewed its failures, especially in war
times, in Wartime Security and Liberty un
der Law, 1 Buff. L. R. 103; United States ex 
rel. Knauff v. Shaughnessy, 338 U.S. 537. 

"' See the equivocal discussion of the ques
tion in Frank v. Magnum, 237 U.S. 309, 326-
332, and the more explicit assumption of the 
dissent, id., at 348. An earlier case, Ex parte . 
Royall, 117 U.S. 241, contained a dictum to 
the effect that legislative jurisdiction-the 
validity of the statute under which convic
tion was had in the state court-could be 
challenged on habeas oorpus in the federal 
courts. While this represents a certain ex
pansion of traditional notions of jurisdiction 
in the judicial sense, it by means supports 
the broad teach given to federal habeas cor
pus by recent cases. See also Moore v. Demp
sey, 261 U.S. 86; Mooney v. Holohan, 294 U.S. 
103. 

majority of this Court, thereby becomes un
constitutional and subject to nullification 
by habeas corpus.6 

This might not be so demoralizing if state 
judges could anticipate, and so comply with, 
this Court's due process requirements or 
ascertain any standards to which this Court 
will adhere in prescribing them. But they 
cannot. Of course, considerable uncertainty is 
inherent in decisional law which, in chang
ing times, purports to interpret implications 
of constitutional provisions so cryptic and 
vagrant. How much obscurity is inevitable 
will be a matter of opinion. However, in con
sidering a remedy for habeas corpus prob
lems, it is prudent to assume that the scope 
and reach of the Fourteenth Amendment 
will continue to be unknown and unknow
able, that what seems established by one de
cision is apt to be unsettled by another, and 
that its interpretation will be more or less 
swayed by contemporary intellectual fashions 
and political currents. 

We may look upon this unstable prospect 
complacently, but state judges cannot. They 
are not only being gradually subordinated 
to the federal judiciary but. federal courts 
have declared that state judicial and other 
officers are personally liable to federal prose
cution and to civil .suit by convicts if they 
fail to carry out this Court's constitutional 
doctrines.6 

2. Rightly or wrongly, the belief is widely 
held by the practicing profession that this 
Court no longer respects impersonal rules of 
law but is guided in these matters by per
sonal impressions which from time to time 
may be shared by a majority of Justices. 
Whatever has been intended, this Court also 
has generated an impression in much of the 
judiciary that regard for precedents and au
thorities is obsolete, that words no longer 
mean what they have always meant to th~ 
profession, that the law knows no fixed 
principles. 

A manifestation of this is seen in the di
minishing respect shown for state court ad
judications of fact. Of course, this Court 
never has considered itself foreclosed by a 
state court's decision as to the facts when 
that determination results in alleged denial 
of a federal right. But captious u.se of this 
power was restrained by observance of a rule, 
elementary in all appellate procedure, that 
the findings of fact on a trial are to be ac
cepted by an appellate court in absence of 
clear showing of error. The trial court, see
ing the demeanor of witnesses, hearing the 
parties, giving to each case far more . time 
than an appellate court can give, is in a bet-

6 An idea of the uncertainty and diversity 
of views in this field may be gleaned from 
a comparison of Rochin v. California, 342 
U.S. 165, with Wolf v. Colorado, 338 U.S. 25, 
and Adamson v. California, 332 U.S. 46. 

6 This Court's decision in Screws v. United 
States, 325 U.S. 91, as the dissenters antici
pated, has led a Federal Court of Appeals to 
hold that federal law enforced in federal 
courts imposes personal liability upon state 
judicial officers, though that court admits 
that "The result is of fateful portent to the 
judiciary of the several states." Picking v. 
Pennsylvania R. Co., 151 F. 2d 240, 250. 
Contrast to this absolute immunity from suit 
enjoyed by federal officials, even in adminis
trative capacities. Gregoire v. Biddle, 177 F. 
2d 579. While the Screws decision held out 
promise of protection for state officials by 
requiring that any denial of constitutional 
right must be proved to be willful in the 
sense of knowing and intentional, that pro
tection has since been withdrawn. Another 
Court of Appeals upheld a conviction based 
on a charge that wilfulness and intent are 
"presumed and inferred from the result of 
the action." 189 F. 2d 711, 714. This Court, 
against my written dissent calling attention 
to its effect, refu.sed review. Koehler v. United 
States, 342 U.S. 852. 

ter position to unravel disputes of fact than 
is an appellate court on a printed transcript. 
Recent decisions avow no candid alteration 
of these rules, but revision of state fact find
ing has grown by emphasis, and respect for 
it has withered by disregard.7 

3. The fact that the substantive law of due 
process is and probably must remain so vague 
and unsettled as to invite farfetched or bor
derline petitions makes it important to ad
here to procedures which enable courts 
readily to distinguish a probable constitu
tional grievance from a convict's mere gam
ble on persuading some indulgent judge to 
let him out of jail. Instead, this Court has 
sanctioned progressive trivialization of the 
writ until floods of stale, frivolous and repe
titious petitions inundate the docket of the 
lower courts and swell our own.s Judged by 
our own disposition of habeas corpus mat
ters, they have, as a class, become peculiarly 
undeserving.9 It must prejudice the occa
sional meritorious application to be buried 
in a flood of worthless ones. He who must 
search a haystack for a needle is likely to end 
up with the attitude that the needle is not 
worth the search. Nor is it any answer to say 
that few of these petitions in any court.really 
result in the discharge of the petitioner.10 
That is the condemnation of the procedure 
which has encouraged frivolous cases. In this 
multiplicity of worthless cases, states are 
compelled to default or to defend the integ
rity of their judges and their official records, 
sometimes concerning trials or pleas that 
were closed many years ago.11 State Attorneys 

7 See, e.g., United States v. Oregon State 
Medical Society, 343 U.S. 326, for a recent 
example of the application of the presump;
tion in favor of a lower federal court's finding 
of fact. Compare Watts v. Indiana, 338 U.S. 
49; Turner v. Pennsylvania, 338 U.S. 62; 
Harris v. South Carolina, 338 U.S. 68; and 
Malinski v. New York, 324 U.S. 401, with the 
above for illustrations of cases in which this 
salutary presumption in favor of state court 
findings was disregarded in fact if not in 
theory. 

s There were filed in federal district courts 
during 1941 one hundred twenty-seven peti
tions for habeas corpus challenging state 
convictions; in 1943 there were two hundred 
sixty-nine; in 1948 five hundred forty-three; 
in 1952 five hundred forty-one. Speck, Statis
tics on Federal Habeas Corpus, 10 Ohio St. 
L. 337, shows that during the period from 
1943 through 1945 there were a high number 
of petitions filed by those convicts who had 
filed at least one such petition in federal 
court before. In federal courts in New Hamp
shire and South Dakota, the percentage of 
the total petitions made up by repeaters was 
50%. The percentages for the larger states 
on which statistics were then available are 
as follows: California, 12 % ; Illinois, 19 % ; 
Massachusetts, 20%; Missouri, 21 %; New Jer
sey, 17%; New York,. 18%; Pennsylvania, 
22 % ; Texas, 25 % . These figures show an un
necessary burden on the federal courts by 
quantitative as well as dramatic tests. 

0 See Speck, supra, Table 3, p. 349. 
1o Statistics of the Administrative Office of 

the United States Courts for the period 
1946-1952 show that, in 1946, 2.8% of the 
petitioners were successful; in 1952, 1.8% · 
were successful. 

n Pages full of numbers fail to indicate 
what the states must contend with as vividly 
as the history of particular litigation. The 
Wells litigation in California is an object 
lesson in conflict. Wells was sentenced to 
death by the California trial court, and this 
judgment was affirmed by the Supreme Court 
of California in an opinion which gave ex
tended consideration to the appellant's con
tentions. People v. Wells, 33 Cal. 2d 330, 202 
P. 2d 53. This Court denied certiorari, Wells 
v. California, 338 U. S. 836. Wells, without 
seeking habeas corpu.s in state court, then 
petitioned a federal district judge in Cali-
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General recently have come habitually to ig
nore these proceedings, responding only when 
specially requested and sometimes not ~en. 
Some state courts have wearied of our re
peated demands upon them and have de
clined to further elucidate grounds for their 
decisions.12 The assembled Chief Justices of 
the highest courts of the states have taken 
the unusual step of condemning the present 
practice by resolution.13 

fornia for habeas corpus. That judge took the 
unusual step of passing on the merits of the 
case in spite of the fact that state remedies 
had not been exhausted and the prisoner had 
to be remitted to the state courts. The dis
trict judge held on the merits that the Cali
fornia courts had misapplied California law. 
Ex parte Wells, 90 F. Supp. 855. When the 
petitioner applied to the Supreme Court of 
California for a writ of habeas corpus, as 
he was instructed to do by the district judge, 
that court adhered to its prior view as to 
what the law of California was. In re Wells, 
35 Cal. 2d 889, 221 P. 2d 947. This Court 
a.gain denied certiorari. Wells v. California, 
340 U.S. 937. Thereafter the same federal 
judge,' although now conceding that he must 
take California law from California courts, 
voided the conviction on a federal ground 
not even mentioned in his earlier opinion. 
Ex parte Wells, 99 F. Supp. 320. The opinions 
of the district judge show that he was well 
aware of the difficulties presented by the 
procedure, but felt he had no alternative 
in the light of this Court's decisions. Indeed, 
he has contributed the lessons of his own 
experience in this field in Goodman, Use and 
Abuse of the Writ of Habeas Corpus, 7 
F. R. D. 313. Another caricature of the great 
writ in action ls the Adamson litigation in 
California. Adamson was sentenced to death 
in the California trial court in 1944. The 
Supreme Court of California affirmed the 
judgment of conviction in 1946. People v. 
Adamson, 27 Cal. 2d 478, 165 P. 2d 3. This 
Court granted certiorari, heard the case on 
the merits, and affirmed, Adamson v. Cali
fornia, 332 U.S. 46. On January 30, 1948, 
just one week before the date set for his 
execution, Adamson petitioned the Supreme 
Court of California for habeas corpus, and 
this petition was denied. This Court denied 
application for a stay and denied certiorari 
to the Supreme Court of California. Adam
son v. California, 333 U. S. 831. Later on the 
same day that this Court denied certiorari, 
a judge of the United States District Court 
for the Northern District of California issued 
a stay of execution of the sentence. Then 
the District Court dented the writ and denied 
a certificate of probable cause to appeal. In 
Ex parte Adamson, 167 F. 2d 996, a judge of 
the United States Court of Appeals denied an 
application for a certificate of probable 
cause. This Court again denied certiorari. 
Ex parte Adamson, 334 U. S. 834. Even this 
was not the end, however, for in 1949 we 
find Adamson appealing to the Supreme 
Court of California from a denial of an ap
plication for a writ of coram nobis. That 
court then took occasion to question the 
good faith of the proceedings. 34 Cal. 2d 
320, 338, 210 P. 2d 13, 22. Certainly the use 
of the federal courts as aids in such delaying 
tactics as are evidenced here does not elevate 
the stature of the writ of habeas corpus. We 
have no mythical abuse here but a very real 
problem of harassment of the state. 

12 Dixon v. Duffy, 344 U.S. 143. 
13 Conference of Chief Justices---1952, 25 

State Government, No. 11, p. 249 (Nov. 1952) : 
"Whereas it appears that by reason of cer

tain princip::.es enunciated in certain recent 
federal decisions, a person whose conviction 
in a criminal proceeding in a State Court 
has thereafter been affirmed by the highest 
court of that State, and whose petition for 
a review of the State Court's proceedings 
has been denied by the Supreme Court of 
the United States, may nevertheless obtain 

It cannot be denied that the trend of our 
decisions ls to abandon rules of pleading or 
procedure which would protect the writ 
against abuse. Once upon a time the writ 
could not be substituted for appeal or other 
reviewing process but challenged only the 
legal competence or jurisdiction of the com
mitting court.11. We have so departed from 
this principle that the profession now be
lieves that the issues we actually consider on 
a federal prisoner's habeas corpus are sub
stantially the same as would be considered 
on appeal.15 

Conflict with state courts is the inevitable 
result of giving the convict a virtual new 
trial before a federal court sitting without a 
jury. Whenever decisions of one court are 
reviewed by another, a percentage of them 
are reversed. That reflects a difference in out
look normally found between personnel com
prising different courts. However, reversal by 
a higher court ls not proof that justice ls 
thereby better done. There is no doubt that 
if there were· a super-Supreme Court, a sub
stantial proportion of our reversals of state 
courts would also be reversed. We are not 
final because we are infallible, but we are 
infallible only because we are final. 

As to the pleading requirements in habeas 
corpus, what has happened may best be 
learned by comparison of the meticulously 
pleaded facts and circumstances relied upon 
by this Court's opinion in Moore v. Dempsey, 
261 U.S. 86 (1923), and in Mooney v. Hollo
han, 294 U.S. 103 (1935), with condonation 
of their absence in Price v. Johnston, 334 
U.S. 266 (1948). It really has become neces
sary to plead nothing more than that the 
prisoner ls in jail, wants to get out, and 
thinks it is illegal to hold him.18 If he fails, 

from a Federal district judge or Court, under 
a writ of habeas corpus, new, independent,. 
and successive hearings based upon a petition 
supported only by the oath of the petitioner 
and containing only such statement of facts 
as were, or could have been, presented in the 
original proceedings in the State Courts; 

"And whereas the multiplicity of these 
procedures available in the inferior Federal 
Courts to such convicted persons, and the 
consequent inordinate delays in the enforce
ment of criminal justice as the result of said 
Federal decisions will tend toward the dilu
tion of the judicial sense of responsibility, 
may create grave and undesirable conflicts 
between Federal and State laws respecting 
fair trial and due process, and must inevita
bly lead to the impairment of the public con
fidence in our judicial institutions; 

"Now therefore be it resolved that it is the 
considered view of the Chief Justices of the 
States of the Union, in conference duly as
sembled, that orderly Federal procedure un
der our dual system of government should 
require that a final judgment of a State's 
highest court be subject to review or reversal 
only by the Supreme Court of the United 
States. 

"Be it further resolved that the Chairman 
of the Conference of Chief Justices be au
thorized, and he ls hereby directed, to ap
point a special committee to give study to the 
grave questions and potential complications 
likely to ensue if the power to review or void 
state court judgments continues to be recog
nized as lying in any courts of the Federal 
judicial system, save and except the Supreme 
Court of the United States: and that said 
special committee report its findings and 
recommendations at the next regular meeting 
of the Conference." 

u Ex parte Watkins, 3 Pet. 193, 202. 
1s Such was the view expressed by the Solic

itor General of the United States at the Bar 
of this Court during argument of Martinez 
v. Neelly, affirmed by ·an equally divided 
Court, 344 U.S. 916. His adversary agreed. 

1e Price v. Johnston, supra. 

he may make the same plea over and over 
again.17 

Since the Constitution and laws made pur
suant to it are the supreme law and since 
the supremacy and uniformity of federal law 
are attainable only by a centralized source of 
authority, denial by a state of a claimed fed
eral right must give some access to the fed
eral judicial system. But federal interference 
With state administration of its criminal law 
should not be premature and should not 
QCCur where it is not needed. Therefore, we 
have ruled that a state convict must exhaust 
all remedies which the state affords for his 
alleged grievance before he can take it to 
any federal court by habeas corpus. 

The states all allow some appeal from a 
judgment of conviction which permits re
view of any question of law, state or federal, 
raised upon the record. No state is obliged 
to furnish multiple remedies for the same 
grievance. Most states, and with good reason, 
will not suffer a collateral attack such as 
habeas corpus to be used as a substitute for 
or duplication of the appeal. A state properly 
may deny habeas corpus to raise either state 
or federal issues that were or could have been 
considered on appeal. Such restriction by the 
state should be respected by federal courts. 

Assuming that a federal question not 
reachable on appeal is properly presented by 
habeas corpus and decided adversely by the 
highest competent court of the state, should 
the prisoner then come to this Court and 
ask us to review the record by certiorari or 
should he go to the district court and in
stitute a new :federal habeas corpus proceed
ing? Darr v. Burford, 339 U.S. 200, as r under
stand it, held that in these circumstances 
the prisoner must apply to this Court for 
certiorari before he can go to any other fed
eral court, because only by so doing could he 
exhaust hfs state remedy. Whatever one may 
think of that result, it does not seem logical 
to support it by asserting that this Court's 
certiorari power is ,any part o:r a state's 
remedy. An authority outside of the state 
imposes a duty upon the state to turn the 
case over to it, in a proceeding which makes 
the state virtually a defendant. To say that 
our command to certify the case to us is a 
state remedy is to indulge in fiction, and the 
difficulty With fictions is that those they are 
most apt to mislead are those who proclaim 
them. 

But now it is proposed to neutralize the 
artificiality of the process and coun,terbalance 
the fiction that our certiorari is a state-rem
edy by holding that this step which the pris
oner must take means nothing to him or the 
state when it fails, as in most cases it does. 

The Court is not quite of one mind on 
the subject. Some say denial means nothing, 
others say it means nothing much. Realis
tically, the first ,position is untenable and the 
second ls unintelligible. How can we say that 
the prisoner must present his case to us and 
at the same time say that what we do with 
it means nothing to anybody. We might con
ceivably take either position but not, ration
ally, both, for the two Will not only burden 
our own docket and harass the state authori
ties but it makes a prisoner's legitimate quest 
for federal justice an endurance contest. 

True, neither those outside of the Court, 
nor on many occasions those inside of it, 
know just what reasons led six Justices to 
withhold consent to a certiorari. But all know 
that a majority, larger than can be mustered 
for a good many decisions, has found reason 
for not reviewing the. case here. Because no 
one knows all that a denial means, does it 
mean that it means nothing? Perhaps the 
profession could accept denial as meaning
less before the custom was introduced of 
noting dissents from them. Lawyers and 

17 In Price v. Johnston, supra, the lower fed
eral courts were reversed for dismissing the 
convlct's fourth petition. See also statistics 
as to repeaters in note 8, supra. 
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lower judges Will not readily believe that 
Justices of this Court are taking the trouble 
to signal a meaningless division of opinion 
about a meaningless act.18 It is just one of 
the facts of life that today every lower court 
does attach importance to denials and to 
presence or absence of dissents from denials, 
as judicial opinions and lawyers' arguments 
show. 

The fatal sentence that in real life writes 
finis to many causes cannot in legal theory 
be a complete blank. I can see order in the 
confusion as to its meaning only by distin
guishing l ts significance under the doctrine 
of stare decisis, from its effect under the doc
trine of .res tudicata. I agree that, as stare 
decisis, denial of certiorari should be given 
no significance whatever. It creates no prec
edent and approves no statement of prin
ciple entitled to weight in any other case. 
But, for the case in which certiorari is denied, 
its minimum meaning is that this Court al
lows the judgment below to stand with what
ever consequences it may have upon the 
litigants involved under the doctrine of res 
judicata as applied either by state or federal 
courts. A civil or criminal judgment usually 
becomes res judicata in the sense that it is 
binding and conclusive even if new facts are 
discovered and even if a new theory of law 
were thought up, except for some provision 
for granting .a new trial, which usually is dis
cretionary with the trial court and limited 
in time. 

It is sometimes .said that res 1udicata has 
no application whatever in habeas corpus 
cases and surely it does not apply with au of 
its conventional severity. Habeas corpus dif
fers from t.he ordinary judgment in that, al
though an adjudication has become final, the 
application is renewable, at least if new evi
dence and material is discovered or if, per
haps as the result of a new decision, a new 
law becomes applicable to the case. This is 
quite proper so long as its issues relate to 
jurisdiction. But call it res judicata or what 
one will, courts ought not be obliged to allow 
a convict to litigate again and again exactly 
the same .question on the same evidence. Nor 
is ther~ any good reason why an identical 
contention rejected by a higher court should 
be reviewed on the same facts in a lower one. 

The chief objection to giving this limited 
finality to our denial of certiorari is that we 
pass upon these writs of habeas corpus so 
casually or upon grounds so unrelated to 
their merits that our decision should not 
have the weight-Of "finality. No very close per
sonal consideration can be given by each 
Justice to such a multiplicity of these peti
tions as we have had and, as a class, they 
are so frivolous, so meaningless, and often so 
unintelligible that this worthlessness of the 
class discredits each individual application. 
If this deluge were reduced by observance of 
procedural safeguards to manageable pro
portions so that it would be possible to ex
amine the cases with some care and to hear 
those that show merit, I think this objection 
would largely disappear. The fact is that 
superficial consideration of these cases is the 
inevitable result of depreciation of the writ. 
The writ has .no enemies so deadly as those 
who sanction the .abuse of it, whatever their 
intent. 

If a state is really obtaining conviction by 
laws or procedures which violate the Federal 
Constitution, it is always a serious wrong, 
not only to a particular convict, but to fed
eral law. It is not probable that six Justices 
would pass up a case which intelligibly pre
sented this situaUon. But an examination of 
these petitions will show that few of them 
tested. by any rational rules of pleading: 
actually raise any question of law on which 

18 When petitioner in Brown v. Allen sought 
certiorari here after his appeal to the state 
court failed, two Justices dissented from the 
denial of certiorari. Brown v. North Carolina, 
341 U.S. 943. 

the state court has differed from the under
standing prevailing in this Court. The point 
on which we are urged to overrule state 
courts almost invariably is in their appraisal 
of facts. For example, the jury, the trial 
judge, and one or more appellate courts 
below have held that conflicting evidence 
proves a confession was voluntary; the pris
oner wants us to say the evidence proves it 
was coerced. The court below found that the 
prisoner waived counsel and voluntarily 
pleaded guilty; he wants us to find that he 
did not. The jury and the trial judge below 
believed one set of witnesses whose testimony 
showed his guilt; he wants us to believe the 
other and to hold that he has been convicted 
by perjury. That is the type of factual issue 
upon which this Court and other federal 
courts are asked to intervene and upset state 
court convictions. There are plenty of good 
reasons why we should rarely do that, and 
even better reasons why the district court 
should not undertake ·to do it after we have 
declined to. 

My conclusion is that whether or not this 
Court has denied certiorari from a state 
court's judgment in a habeas corpus proceed
ing, no lower federal court should entertain 
a petition except on the following condi
tions: (1) that the petition raises a juris
dictional question involving federal law on 
which the state law allowed no access to its 
courts, either by habeas corpus or appeal 
from the .conviction, and that he therefore 
has no state remedy; or (2) that the petition 
shows that alth{)ugh the law allows a remedy, 
he was actually improperly obstructed from 
making a record upon which the question 
could be presented, so that his remedy by 
way of ultimate application to this Court 
for certiorari has been frustrated. There may 
be circumstances so extraordinary that I do 
not now think of them which would justify 
a departure from this rule, but the run-of
the-mill case certainly does not. 

Whether one will agree With this general 
proposition will depend, I suppose, on the 
latitude he thinks federal courts should ex
ercise in retrying de novo state court crimi
nal issues. If the federal courts are to test a 
state court's .decision by hearing new evi
dence in a new proceeding, the pretense of 
exhaustion of state remedies is a sham, for 
the state courts could not have given a rem
edy on evidence which they had no chance to 
hear. I cannot see why federal courts should 
hear evidence that was not presented to the 
state court unless the prisoner has been pre
vented from making a record of his grievance, 
with the result that there is no record of it to 
bring here on certiorari. Such circumstances 
would seem to call for an original remedy in 
the district courts which would be in a po
sition to take evidence and make the record 
on which we ultimately must pass if there 
develops a conflict of law between a federal 
and state court. 

If this Court were Willing to adopt this 
doctrine of federal self-restraint, it could 
settle some procedures, rules of pleading and 
practices' which would weed out the abuses 
and frivolous causes and identify the worthy 
ones. I know the difficulty of formulating 
practice rules and their pitfalls. Nor do I un
derestim ate the argument that the writ 
often is petitioned for by prisoners without 
counsel and that they should not be held to 
the artificialities in pleading that we ex
pect in lawyers. But I know of no way 
that we can have equal justice under law 
exc~pt we have .some law. I suggest some 
general principles which, if adhered to, would 
reduce the number of frivolous petitions, 
make decision upon them possible at an 
earlier tim~ and alleviate some of the irrita
tion that is developing over ill-considered 
federal use of the writ to slap down state 
courts. 

First, habeas corpus shall not (in absence 
of state law to the contrary) :raise any ques
tion which was, or could have been, deeioied 

by appeal or other procedure for review of 
conviction. In the absence of showing to the 
contrary, habeas corpus will be deemed to 
lie only for defects not disclosed on the rec
ord, golng to the power, legal competence or 
jurisdiction of the committing state court. 

Second, every petition oo a federal court is 
required, and those to a s .tate oourt may be 
required, by state law to contain 11. plain but 
full statement of the facts on which it is 
based. Unless it states facts which, if proved, 
would warrant relief, the applicant is not 
entitled as of right to a hearing. Technical 
forms or artificialities of pleading 'Will not be 
required. 

Presumably a federal court Will not release 
a convict until he proves facts which show 
invalidity of his conviction. If proof is to be 
required, it is no hardship to require a simple 
statement of what it will be. A petitioner 
should be given benefit of liberal construc
tion, of all usual privileges of amendment, 
and, if the court finds a probably worthy, 
case, appointment of counsel to :aid in 
amending the petition and presenting the 
case. 

Third, petitions to federal courts are re
quired, and those to state courts may be 
required, to set forth every previous applica
tion to any court for relief on any grounds. 
If the current petition is made upon the 
same grounds as an >ear.lier one, it should 
.state fully any evidence now available in its 
support that was not offered before and ex
plain failure to present it. On the jurisdic
tional questions appropriate for habeas 
corpus, the petitioner may not be barred 
from proof by newly discovered evidence, but 
it is not asking too much tha.t his petition 
disclose that he has it .an.d a basis for ap
praising its .relevance and ,effiect. He should 
not be precluded from raising new grounds 
of unconstitutionality in a later petition, 
especially in view of the unsettled character 
of our constitutional doctrines of due 
process. But the fae~ that make the new 
grounds applicable should appear. [f federal 
relief is sought on the grounds that state law 
affords no remedy, or .his resort thereto has 
been obstructed and he has been unable to 
present his case to a state court, the facts 
relied on should be clearly and fully set forth. 

Much probably may be said in criti'Cism of 
my statement of these principles but noth
ing, I am convinced, against their historical 
authenticity as part of the traditional law of 
habeas corpus or against their application 
now to stop abuses so grave that they fore
shadow legislative restriction of the writ. 
They do not foreclose worthy causes but -ear
mark them for the serious treatment they de
serve. They will not even wholly eliminate 
frivolous petitions but Will di'Scourage them 
by exposing their frivolity at an earlier stage. 

Society has no interest in maintaining an 
unconstitutional conviction and every in
terest in preserving the writ of habeas corpus 
to nullify them when they occur. But the 
Constitution does not prevent the state 
courts from determining the facts in crimi
nal cases. It does not make it unconstitu
tional for them to have a different opinion 
than a federal judge about the weight to be 
given to evidence. My votes in the cases un
der review and on other petitions and reviews 
will be guided as nearly as I can by the 
principles set forth herein. 

I concur in the result announced by MR. 
JusTICE REED in these three cases. 

Mr. ERVIN. Mr. President, the chief 
justices of the States of the Union by 
a formal resolution adopted in confer
ence assembled have asked the Con
gress of the United States to pass legis
lation in the form of section 702 of 
S. 91'7 requiring that the finaiJ. judgment 
of the highest courts of the State in 
criminaiJ. cases be subject to review only 
by the Supreme Court of the 'United 
States. 
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I ask the Senate to vote for this section 
which the chief justices of the States of 
the Union have asked Congress to pass 
and which it is necessary for Congress to 
pass if the States are going to be allowed 
effectively to try their own citizens in 
their own courts for violation of their 
own laws. 

If we are to prevent chaos in the ad
ministration of criminal justice in the 
States, which are charged with the pri
mary responsibility for law enforcement 
in out system of government, we must 
adopt a provisipn of this character. 

Mr. McCLELLAN. Mr. President, I 
think I can say without any reservation 
or hesitation on my own part with re
spect to the truthfulness of this state
ment that, if one talks to the Federal and 
State judges, more than three out of four 
of them in private conversation will say 
that the Miranda decision is devastating 
to law enforcement. 

Mr. LONG of Louisiana. Mr. President, 
will the Senator yield? 

Mr. McCLELLAN. I yield. 
Mr. LONG of Louisiana. Mr. President, 

I think the Senator would find if he were 
to make a more careful selection and 
check the judges who know best-for 
example, the trial judges in the districts 
where the State and Federal peniten
tiaries are located, since they are the 
ones who have the problem right in their 
own lap and who understand the exact 
facts about each one of these people who 
have committed very serious crimes and 
have been sentenced either to death or 
to very long prison terms-the Senator 
would be talking then to the ones who 
really know what this is all about. I be
lieve he would then find that they would 
be almost unanimous. 

Mr. McCLELLAN. Mr. President, I said 
more than 3 out of 4, because I wanted 
to be very conservative. And I say that 
without any reason to. believe at all that 
anyone could successfully challenge that 
statement. 

Mr. President, the argument is made 
that insufficient time has elapsed since 
the Miranda decision to determine its de
moralizing and devastating effect upon 
law enforcement; that there is no "em
pirical data" to demonstrate the need 
for congressional action; and that there 
is no evidence to justify title II. 

Mr. President, nothing could be more 
erroneous and further from the facts. If 
one will take the time to read the tran
script of hearings conducted by the Sub
committee on Criminal Laws and Pro
cedures, one will find convincing, irre
futable and overwhelming evidence as to 
the disastrous effect of this ill-advised 
majority decision. We have now had 2 
years of the costly experience of seeing 
law-enforcement officers handcuffed in 
investigating crime, prosecutors handi
capped in prosecuting cases and being 
compelled to either dismiss cases or ac
cept pleas to lesser offenses. 

The transcript is replete with the testi
mony of police officials, prosecuting at
torneys and judges, and with letters 
from such officials who were unable to 
testify in person. Mr. President, I ask 
unanimous consent to have printed in 
the RECORD at the conclusion of my re
marks a number of letters which are 

printed in the transcript, beginning at 
page 663 and continuing through page 
784. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

<See exhibit 1.) 
Mr. McCLELLAN. Mr. President, these 

are representative of letters in the sub
committee files. Some give statistics and 
many of them give specific examples of 
cases that have been lost as a result of -
this 5-to-4 decision. They are almost 
unanimous in urging action by Congress 
to remedy this constant miscarriage of 
justice. 

Mr. President, at page 619 of the hear
ings, we will see the resolution placed 
in the RECORD which was adopted b'y the 
National Di.strict Attorney Association 
when Mr. Moylan, the district attorney 
of Baltimore, was testifying. The Na
tional District Attorneys Association in 
convention this year endorsed amend
ments to the Safe Streets and Crime 
Control Act, S. 917, as follows: 

First. An amendment authorizing 
wiretapping and electronic interception 
of communication pursuant to court 
order. 

Second. An amendment making vol
untariness ·the test for admissibility of 
any statement, admission, or confession. 

Third. An amendment restricting the 
jurisdiction of the U.S. Supreme Court to 
review certain decisions of State 
supreme courts. 

The record contains letters from 122 
chiefs of police in 37 States; letters from 
nine district attorneys in nine States; 
and letters from nine judges in seven 
States. This is in addition to the testi
mony of seven district aittorneys in seven 
States and seven judges in seven States. 

Mr. President, every Senator received 
a letter inviting him to come before the 
committee and testify and offer counsel 
and offer suggestions and offer amend
ments and help us get a crime bill. 

Today we find amendments that have 
been submitted to provide for a little old 
investigation or something of that kind. 
I do not know what it amounts to. It 
does not set up a committee. It does not 
authorize anything and does not directly 
report anything. 

It is a subterfuge to try to a void the 
real issue. 

I hope that the Members of the U.S. 
Senate, the elected representatives of 
the people-and they are not appointed
will hear the voice of the people and, I 
hope on tomorrow, instead of accepting 
the subterfuge and dodge, face up like 
Senators should on the real issue and 
vote the matter up or down. 

We are either for these court decisions 
and their consequences or we want to do 
something about them. 

We will give an answer tomorrow to 
that question. Tomorrow is a day of deci
sion, and it is also the day of oppor-

. tunity to do something about the crime 
wave that is sweeping America. And the 
crime wave is getting worse and worse 
by the hour. 

One of the most contributing factors 
to that deplorable situation is the atti
tude of the courts and the rulings they 
have made as reflected in the letters I 
have just referred to. Those decisions are 
turning criminals loose by the dozens 

and the hundreds across the country. 
Why? It is simply because the law is not 
being enforced. It is simply because the 
Supreme Court has undertaken to amend 
the Constitution and to throw precedent, 
tried, tested, and true, into the ashcan. 

I hope we do something about it. 
Mr. LONG of Louisiana. May I say to 

the distinguished Senator from Arkansas 
that I was somewhat troubled about this 
matter qver the weekend, because I read 
both sides of the argument in the RECORD. 
Over the weekend and this morning I 
telephoned a number of distinguished 
people whom I know personally, men 
whom I regard highly, judges, district 
attorneys and sheriffs who have the 
problem of trying to protect the public 
and to defend society from the outrages 
of crime. Of course, those I have called 
have been a rather select group, people 
I know personally, and in whom I have 
the utmost confidence. Without excep
tion, everyone said, "JOHN McCLELLAN 
is right 100 percent." 

Mr. McCLELLAN. I wish each Senator 
would call a representative group of the 
judges and prosecuting attorneys he 
knows, and a representative number of 
the chiefs of police he knows, and ask 
them the question, "What is Miranda 
doing to you? How does it help you en
force the law? How does it prevent you 
from enforcing the law? How does it 
handicap you?" 

I guarantee that what I sa id earlier 
will be sustained, and more than three
f ourths of them will say that they are 
h andicapped and that not only is it caus
ing confusion but also is devastation to 
law enforcement. 

Mr. LONG of Louisiana. Typical of the 
explanations given to me was that of a 
sheriff who told me that he has no more 
jail space, that these people have been in 
jail all this time, and he now needs · two 
courthouses and two jails; because the 
impediments placed in the way of mov
ing forward and convicting a guilty man 
and getting it over with, and moving on 
to the next case, have been so tremendous 
that he cannot complete these cases. 
They just go on and on forever. The 
lawyers advise the people not to admit 
anything. And if they do confess, it can
not be used; or if they admit something, 
it cannot be used; or the Federal appel
late court will find some technicality to 
send it back every time a major case ·s 
concluded. That has been the result in 
our part of the country, and it is probably 
true in Arkansas and all over the coun
try. Jails are being filled with people, who 
are being done no favor by being kept in 
jail, forever awaiting trial. Many of these 
people would be done a big favor, if 
they are guilty, to be found guilty, serve 
a year or so, and turned loose, rather 
than being kept in jail for a lifetime 
while people haggle over the technical
ities. 

Mr. McCLELLAN. I thank the Senator . 
Mr. President, I understand that to

morrow the time will be divided--4 hours 
of debate. I shall expect tomorrow to 
dwell at some length upon the crux of 
the issue before the Senate, because this 
is a vital matter. Congress is going to 
correct this situation, or the situation 
will worsen until it becomes intolerable. 
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EXHIBIT .l· 

COMMONWEALTH OF PENNSYLVANIA, 
OFFICE OF THE ATTORNEY GENERA"L, 

Harrisburg, Pa., April 14 .. 1867. 
DEAR SENATOR McCLEL"LAN: Recently Gov

ernor Shafer wrote to Senator Edward V. 
Long with reference to a bill which 'he intro
duced (S. 928). I believe that the Governor's 
comments are appropriate, and I am enclos
ing a copy of that letter for your in!ormation. 

Sincerely yours, 
WILLIAM C. SENNETT, 

Attorney General. 
Enclosure. 

Hon. EDWARD V. LONG, 
U.S. Senate, 
Washington, D.C. 

APRn. 13, 1967. 

DEAR SENATOR LONG: I have before me your 
recent letter asking my views on S. 928 which 
you introduced 1n the Congress. I Understand 
thiB blll would completely outlaw the use of 
wiretapping and other electronic listening 
devices, except in situations inv.olving na
tional .security~ 

My view.s, in .summary, .a.re: 
i oppose S. 928. 
1 wholeb.ee.ritedly endcrse tih.e legitimate 

use of any technological liwtrument :as a 
weapon against crime. imcluding the use of 
both "wiretapping" and an:y .. el:eetronlc lis
tening dewee,.. provided s«eh mse :iB under 
the strict ,oo:m.ttrol of emrots of tCOIRpetent 
jurisdiction, and .ts .restricted in use by legi
t-imate ii.aw enforcement officers to f-e.z:ret nut 
specific OE.erons crLm.es and cr.i:nlina.l. oon
spiracies. 

The national .securiity is today be1ng threat
ened by 'Crime mnre ,so than ever before in 
ou.r .history, as revid:enced iby tlle irecent report 
-Of the Presidents' Onmmission. We must not 
limit an effective 'Wl8ll' on crime just as we 
would not "l'estriet a total e1Jo.rt against any 
foreign aggression. 

If we allow the use of electronic devices 
to prevent an enemy nation from endanger
ing Olilr nati9nal security, why should we 
prohibit the use of such devices to prevent 
or help eliminate a present domestic danger? 
If neeessary, we w01dd rely upon our Armed 
Forces to overcome suibver.sion either from 
within or without. Crime today .in tb.e United 
States presents a clear and present danger 
which must be overcome. 

T.he effects upon ilhe community of nar
eotles, gambling., prastitliltion and 0ther 
criminal acti'vity, ithe interstate cha"l'acter 
of su.eh activi-ty, and the use of nmdern 
technology by enminals are well-known and 
wen-documented. 

In my view, we must utillize every weapon 
to eliminate erlme from our society, pTeserv
ing, of course, those ancienit rights guaran
teeing due process to all 'Citizens. Therefore, 
I urge the adoption of sueb. measures as will 
allow the use of these devices under appro
priate order of courts of competent jurisdic
tion. 

Sincerely, 
RAYMOND P. SHAFER. 

U.S. DrsTR!IC<r ComtT, 
So"UTHERN DISTRICT OF CM.IFORNIA, 

San Diego, Calif., ¥.area 31, 1'967. 
'H'Oll. J'.OH!N I.. MCCLELLAN, 
VJ:uairm:an, S.enate S1Lbc0mmittee on Crimi

vi.al l.aws aaa Procedures, Senate Office 
BuiZding, Washington, D.C. 

DEA'R SENATOR McCLELLAN: The excellent 
end logical statement <Of the Honorable J. 
Edward LumbaJl!d, before your Committee on 
March 8, il.9($1, voices my '()pinions, and is 
.fully approved ol' by me. 

Respectfully, 
FRED KUNZEL, 

U.S. District Judge. 

COMMONWEALTH -OF PENNSYLVANIA, 
40TH JUDICIAL DISTRICT, 
Indiana, Pa., April 13, 1967. 

Senator JoHN L. McCL"ELLAN, 
U.S. Senate Builtiing, Washington, D.C.: 

I notice by the Legislative Bulletin pub
lished by the Pennsyl'Vania Bar Association 
that you are Chairman of the Senate Grime 
Laws and Procedure Sub-Committee. I fur
ther note that you are holding a hearing on 
a series of anticrime bi1ls including 'Senate 
BID No. 674, which ls designed to asSUl'e 
the admissibility of voluntary confessions. 

I was a Prosecuting Attorney for twelve 
years and am now on my twelfth year as a 
Judge. I am deeply concerned about the 
crime situation in the United States. 

It is my opinion that a voluntary confes
sion. an.d ih.e lnf-orm:at.ion. gathered by the 
police · as a result of :a voiuntairy confession 
sh<Duld be admitted in evidence ln 'the trial 
of a case. 

In the trial of cases today of course I am 
bound by late decisions of the United States 
Supl'eme Court and we try all cases in the 
light of those decim:oms. I 'think, .however, I 
have the right 'to say ilihat I believe that these 
decisions ar-e based upon some rather fuzzy, 
mental, sob-sister gymnastics. I am very 
much interested in the rights of the indi
vidual but I am also interested in the rights 
of society generally. 

Incidentally I en.j<i>yed .hearing you speak 
whe:m. you were at .Indiana 'University. 

Very truly yours. 
. EDWIN M. CLARK. 

S'!CAT.E QF .ALABAMA, 
OFFICE OF Mll'ORN!EY GENERAL, 

Montgomery, Ala., January 24, :1.967. 
.H'<>ll..JOHN L. MCCLEU.AN, 
lJ .S. Senator, 
Senate Office Bwilding, 
Wasl:Lington, D.C. 

DEAR SEN.il'OR McCLELLAN: I have your let
ter under date of January l'l. 1967. 

.In. .reply to yJl>ur inquiry dated November 
21, W66, you are advised tha.t Alabama has 
.not yet enacted legislaition as a result of 
Miranda. The State Legislature has not yet 
considered legislatiolil. apparently r..equired by 
Miranda. However, an Ala.baana Bar Commit
tee will recommend to the Bar the .sponsor
ship of legislation to .make it possible to 
cC>mply with Miran<Za. 

T.his proposed legislation, amending Ala
bama .statutes :already providing .for State 
p a yment of counsel in indigent criminal 

U.S. DISll'MCT Cou.RT, cases, will, accooding to current thinking in 
SOUTHERN DISTRICT OF C.ALlFORN.IA, the B.ar Committee, provide for temporary 

San Diego, Calif,, March 29, 1987. appointment of counsel on request of police 
Hon. JOHN L. McCLELLAN, auth-0rities by .circuit judges -at the preUm-
Chairman, Senate Subcommittee on Crimi- ina.ry stages of interrogation of indigents. 

na"l Laws and Procedures, Senate ·Office Provision must also be made for payment of 
Building, Washington, D.C. • private appointed counsel fees. I expeot such 

DEAR SENATOR McCLELLAN~ I have just read legislation to be introduced early in the next 
tlle statement of J . Edward Lumbard, Chief regular session of the Alabama Legislature 
Juc:lg.e of the Second Circuit, before your with Bar .approval. As stated, such legislation 
committee on Mar.ch 8, 1967, and I take this will make it possible to supply counsel at 
opportunity to put myself on record as 1x> the interrogation stage as required by 
approving in toto his presentation. Miranda at a time that such was and is yet 

Sincerely, impossible. 
JAMES M. CARTER, Neither the arttorneys or judges to whom I 
Chief Juage .. Southern have talked are so naive as to believe that 

District of California. .such legislation will be effective. The attar-

ney appointed for interrogation will slmp'ly 
send word to his client to remain silent -and 
n0 'statements will be forthcoming. 

While this legislation wm probab1y be 
adopted !l:n order to make it ·possible accord
ing to the book to comply with Miranda, it 
will be a futile and empty gesture because 
of the impossible situation created by the 
Supreme Court of the United States in 
Miranda. The Alabama Legislature may be of 
the opinion that it is useless to levy a tax 
and appoint and pay oounsel to advise in
digents to remain silent during interroga
tion, but I believe w'ith Bar approval the leg
islation will pass. 

Miranda is simply a law passed by the 
United States Supreme Gourt, which in effect 
prohibits the introducti-o-n into evidence of 
admissions or confessions or the fruits of un
counseled interrogation. This law, according 
to five justices, ts in the Oonstituti0n. I 
doubt if Congress or the Aiabama Legisla
ture can by mere statute effectively amend 
what the preseRt majority call the Constitu
tion. 

I respeetiully ·suggest that you may begin 
thinking in terms of a constitutional amend
ment or amendments and hope that, if 
adopted, the terms thereof w.Ul be reasonably 
construed by the 'United States Supreme 
Court. 

The ex;cerpt from Mti.randJa r<iJ.1UOted ln your 
inqu.icy may be thought iby some ito .hold out 
some hope for an alternative method for 
complying with Miranda. However$ I ean con
ceive of no State or Federal legis1ation that 
'could as a practical m.atter soften the blow 
that Mimanda !has struck alt law enforcement. 
If confessions, shown to be y.aluntary. :are 
.again to be recognized, the strait jacket, 
denied by the justices in .the opinion, ibu.t in 
f01et locked on by them, can only be removed 
by a law enacted into the Federal constitµ
tion. Such an amendment would simply 
make con.fessions or admissiolils, shown to be 
voluntary, .admissible. 

I w.ou.ld certainly :favor legislation punish
ing those who woll!ld coeroe confession.s. but 
.I believe t-ha t reasonable persuasion iby police 
interrogators before counsel is iexipressly de
manded ls essential to proper law enforce
ment . 

Very truly yours, 
.MAcDONALD GAIJLI()N, 

.Attorne!lJ Ge7111M"a'l. 
By BERNARD F. SlYKES,, 

Assistant A tmrnety Gener,al. 

GEORGE VAN HOOMISSEN, DISTRICT 
ATTORNEY FOR MVLTNtn:IJ:AH 
COUNTY, 

Portland, Oreg., January 3, 1'967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Subcommittee on Criminal Laws 

and Procedures, TJ.S. Senate, Washington, 
D.C. 

DEAR SENATOR McCLELLAN: In answer to 
your letter of N.ovember 2.1, 1966_, since we 
have been oper.ating such a .short period of 
time under the Mir03l:dJa decision., it is im
possible to give y.ou :a definitive -answer .re
garding the effect of the decision. 

However, after Eseobed.o and before Mi
randa, the Oregon Supreme Co.urt h.anded 
down State v. Neely, 239 Or 487, 395 P2d 557 
{1964), 398 P2d 482 (1965), wherein the Ore
gon court adopted what was then u.nderstood 
to be among state eourt.s the minority Esco
bedo rule :regarding advioe to defendants. 
Because o.f the Neel!]} case we her.e in 01-.egon 
h:ad a transiti'(i)n p.er"iod during which most of 
<>ur maj0r police ·agencies modified t heir 
pl'OOOdures. Un.fortunately. for purposes of 
analysis we did not maantain any statistical 
data regarding the effect o.f Neely on admis
si-0ns, .statem.ents and oon!essions; -and to 
date we have not maintain.ad. si:atiistic.a.i data 
on Miranda,. Although .I am. able to :say that 
Miranda has caused dismissal of several 
.felony matters 'Bm.<i resulted .in tlb.e il.nadmis
.sibility of .some .statements, .I crunn°'t demon-
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strate it. I assume th.at bo.th Neely and Mi
randa have prevented our polic'El departments 
from solving a certain number of cases, and 
I am referring your request for information 
to the City of Portland Police Bureau and 
the Sheriff's Office of Multnomah County 
with the request that they send a.ny addi
tional data they may have. 

No legislation has been proposed at the 
looal level. We do have a statute which is 
very similar to the McNabb-Mallory rule. Al
though to date our court has no.t adopted 
McNabb-Mallory, and the statute has not 
been interpreted to require exclusion because 
the statement is taken between arrest and 
prior to the time defendant appears before 
the magistrate, our court indicates such a 
ruling is in the offing. 

I regret we are unable to. present d ata foc 
you, and hope the police departments men
tioned will be able to assist. 

Respectfully, 
GEORGE VAN HOOMISSEN, 

District Attorney. 
By DESMOND D. CONNALL, 

Chief Deputy, Criminal Department. 

OFFICE OF THE PROSECUTING ATTORNEY, 
MAHONING COUNTY, 

Youngstown, Ohio, January 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Subcommittee on Criminal Laws 

and Procedures, U.S. Senate, Washing
ton, D.C. 

DEAR Sm: Please accept my rnoBt sincere 
apologies for the belated answer to your 
letter dated Novemboc 21, 1966. In some man
ner it became mixed up with other papers 
and was mislaid. 

I am familiar, of course, with the Mi
randa decision as well as with other recent 
Supreme Court decisions involving criminal 
law. 

It goes without saying, I think, that this 
case will make the obtaining of confessions 
and admissions much more difficult for law 
enforcement officers. As of this writing I 
know of only one case in which we feel not 
able to use a confession because it was 
not obtained in accordance with Miranda. 
The local police officers would probably be 
in a better position to develop statistics than 
this office. 

I feel it safe to assume that cases where 
Miranda had stopped an investigation have 
not been bound over to the Grand Jury in 
accordance with the Ohio practice. I also 
feel that it will be extremely difficult for 
anyone to draft Federal Legislation which 
can circumvent the very positive finding of 
the majority in the Miranda case, but I cer
tainly wish you well. 

If this office can be of assistance, please 
let us know. 

Very truly yours, 
CLYDE W. OSBORNE. 

DISTRICT ATTORNEY GENERAL, 
15TH JUDICIAL CIRCUIT OF TENNESSEE, 

Memphis, Tenn., February 15, 1967. 
Senator JOHN L. McCLELLAN, 
U.S. Senate, 
Committee on Judiciary, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: Thank you very 
much for your letter of February 10 regard
ing your proposed legislation on the ad
missibility of voluntary confessions, wire 
tapping, and the outlawing of the Mafia and 
similar crime syndicates. It makes me feel a 
lot better, in fighting the day-to-day battle 
against crime, to know that we h ave some
one of your stature and capabilities working 
to protect the law abiding people of this 
country, and the victims of crime. 

I feel that it is most appropriate for the 
United States Congress to take the le,ad in 
passing this much needed legislation because, 
and I say this with no bitterness but in an 
objective manner, I feel there is no doubt 
but what some of our overzealous Federal 
courts have placed all law enforcement agen-

cies and the public in the present sea of 
confusion in which we now find ourselves. 

With reg.a.rd to your proposed Federal bill 
on wire tapping, I am enclosing herewith 
a bill which I drafted in 1963, to present to 
the Tennessee State Legislature. I did pre
sent this bill but was not successful in 
getting it passed. I plan to again attempt 
during the 1967 Tennessee Legislature to get 
this same bill passed. I believe that the pro
visions of this bill which I drafted sub
stantially meet the requirements set out in 
your proposed Federal legislation as far as 
allowing state law enforcement officials to 
wire tap. In any event, if the bill you are 
sponsoring is passed, we would on a local 
level scrupulously abide by the provi,sions of 
your act. 

You will also note in the bill which I have 
drafted that it would be unlawful to eaves
drop by electronic and other devices. I put 
this provision in my bill because of the 
insidious nature of some of our present elec
tronic devices, and the effect the use of such 
devices could have if used by unscrupulous 
and unauthorized persons. 

If I can be of any further assistance to you 
in your efforts to get your bills passed, I 
would be most happy to do so. 

Respectfully yours, 
PHIL M. CANALE, Jr ., 

District Attorney General. 

DIVISION 2, CmCUIT COURT, 
Springfield, Mo., March 27, 1967. 

Hon. JOHN L. MCCLELLAN, . 
Chairman, Subcommittee on Criminal Laws 

and Procedures, Senate Office Building, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: I have your let
ter of March 20th, together with copies of 
S. 674 and S. 675, together with excerpts of 
your remarks which you made to the Senate. 
I am heartily in accord with your thoughts in 
this matter. 

We have been spending a great deal of time 
in Southwest Missouri with our law enforce
ment officers in an effort to try to help them 
understand the import of some of the recent 
Supreme Court decisions. I do not believe 
that the decisions have had any effect on the 
over-zealous or dishonest officer. In other 
words, the policeman who would subject a 
suspect to third degree methods in order to 
obtain a confession and who would then lie 
about it on the witness stand, will still lie 
under the present rules and will state that 
the suspect waived his rights when in reality 
he did not. On the other hand, the law abid
ing policeman, who in my opinion comprises 
the great majority of our officers today, has 
been handcuffed and hamstrung by these 
decisions to a point where he is confused, em
bittered, and despondent. In the last analysis, 
it is the duty of Congress to rectify the situ
ation, and I applaud your efforts to date. 

I would be glad to add my voice to other 
judges and prosecutors across the land who 
see in the present rulings a clear-cut d anger 
to our society if you think my testimony 
would be useful. However, as our County has 
no budget for a trip of this magnitude and as 
I am unable to finance it at this time out of 
my personal funds , coupled with the fact 
that our Supreme Court discourages the ap
pearance of judges before legislative bodies 
unless subpoenaed, I would not be able to 
come unless this procedure was followed. 

Best wishes in your endeavor. I lcnow you 
are on the right track. 

Very truly yours, 
DOUGLAS W. GREENE. 

DIVISION 2, CIRCUIT COURT, 
Springfield, Mo., March 10, 1967. 

Hon. JOHN MCCLELLAN, 
U.S. Senator, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: I have recently 
read, with great interest, your comments con
cerning your intention to hold hearings for 
the purpose of determining what legislation 

is necessary to correct the intolerable situa
tion in law enforcement which has been 
caused by the Supreme Court of the United 
States by virtue of its interpretation of the 
meaning of the Fifth Amendment in recent 
decisions such as Miranda vs. Arizona. 

I have been a practicing attorney for 
twenty years; I have been the Prosecuting 
Attorney of my home county, which con
tains over 150,000 people; and I have had 
considerable experience in t he trial and de
fense of criminal cases. I am the senior Cir
cuit Judge of this circuit and have been in 
office as judge more than six years. Felony 
convictions, which used to be almost rou
tine in cases where confessions which had 
been voluntarily given were used in evidence, 
have become almost a thing of the past. 
Prosecutors today are reducing felony charges 
to misdemeanors to which defendants will 
plead in order to obtain a conviction at all. 
It would be funny if it wasn't so serious. 
As you know, most judges are effectively 
muzzled by Canons of Judicial Ethics which 
have been promulgated and adopted by Su
preme Courts without even consulting the 
trial bench and which state, among other 
things, that a judge should not criticize or 
comment on the actions of judges. However, 
I do not believe such sanctions would have 
any force or effect in regards to testimony 
given under subpoena before your committee. 

I urge you to make the broadest use of your 
subpoena power and to call witnesses from 
the police, prosecuting and district attorneys, 
and trial judges who are, through no fault 
of their own, castigated and criticized for the 
Supreme Court's action in this field so that 
your Committee and the Country can get a 
true picture of what is going on in the field 
of law enforcement in America today. 

Although I have never met you personally, 
I have a very high regard for you by reason 
of the work you have done in the past in 
this very important phase of American life. 

With best personal regards, I remain, 
Very truly yours, 

DOUGLAS W. GREENE, 
Judge. 

CRIMINAL DISTRICT COURT, 
PARISH OF ORLEANS, SECTION F, 

New Orleans, La., March 17, 1967. 
Hon. JOHN L. McCLELLAN, 
U .S. Senator, 
Washington, D .C. 

DEAR SENATOR McCLELLAN: Having read in 
the attached article, "Fencing in Sup·reme 
Court" that you are Chairman of the Sen
ate's subcommittee on criminals and judi
cial procedures, I am taking the liberty of 
enclosing a copy of reasons for Judgment 
which I rendered in a narcotics case wherein, 
under my oath and at considerable violence 
to my sense of justice, I maintained a defense 
motion to suppress evidence. 

May I ask Senator, that you take a couple 
of minutes from your day to read the en
closed opinion. You may use it in any way 
desired. 

I am sending a copy of this letter t o m y 
Senators, Ellender and Long, inasmuch as 
I h ave previously given them a copy of the 
opinion. I had the honor of being Senator 
Long's classmate at Louisiana State Univer
sity Law School and I believe he feels basic
ally the way we do. 

I applaud you for your speech in the Sen
ate wherein you are quoted as having stated : 

"We must stop, and stop now, the release 
upon society of self-confessed, vicious crimi
nals because of the trivial technicalities in
voked in recent decisions which were vigor
ously denounced by the other four Justices 
as unsound and harmful to the administra
tion of justice." 

I trust that your efforts will prove fruitful 
and I hope that I may have the pleasure of 
meet ing you in person. 

Sincerely, 
OLIVER P. SCHULINGKAMP, 

Criminal District Judge. 
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OFFICE OF THE DISTRICT ATTORNEY, 

FIFTEENTH JUDICIAL CIRCUIT OF 
ALABAMA, 

Montgomery, Ala., March 16, 1967. 
Senator JOHN L. McCLELLAN, 
Chairman, Committee on the Judiciary, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR McCLELLAN: I apologize for 
not answering your letters of November 24, 
1966, and February 10, 1967, until this time 
but I do want to congratulate you and ex
press my appreciation for the work you are 
doing in trying to help maintain law and 
order throughout the country. 

In my opinion, the U.S. Supreme Court by 
its rulings in Giddeon, Escobedo, Mapp and 
Miranda are responsible in a large part for 
the increase in the crime rate. I say this 
because its decisions, and especially the 
Miranda decision, have lowered the morale 
of the law enforcement agencies and at the 
same time, have encouraged the criminal by 
letting l:).im believe that he can get by with 
most anything. 

In my circuit, after Miranda was handed 
down, the police adopted the attitude of 
"What's the use?" However, by schooling, 
lectures and instruction, I believe that we 
have changed their thinking and have 
showed them that there is still hope even 
though in many instances we cannot get a 
conviction because of the lack of a statement 
for the defendant. Most of the defendants, 
even though caught redhanded in the act, 
immediately ask for a lawyer and refuse to 
give any statement whatsoever. 

The following cases are cited which may 
be of help in your work. 

In the case of State vs. Wilson and Whitt, 
the defendants committed five armed rob
beries. Whitt confessed to all five charges 
but Wilson refused to make any statement 
whatsoever. Whitt stated that Wilson was 
with him and was the one who planned the 
crimes. In four cases, we were unable to cor
roborate the testimony of Whitt and so 
could not proceed ~gainst Wilson. However, 
we were able to corroborate Wilson's testi
mony in one case and succeeded in getting a 
conviction in that. 

In State vs. Gunther and Stalker, both de
fendants were charged with robbery, on Oc
tober 11, 1962, in that they got in an .auto
mobile of a man who was waiting for his 
wife to finish teaching school, took him out 
in the country, severely beat him, robbed him 
and left him for dead. Stalker was arrested, 
tried and convicted a few months after the 
robbery took place. Gunther, being a juvenile, 
was certified to the Circuit Court for trial as 
being incorrigible, which decision he ap
pealed to our State Court, thereby prevent
ing us from trying him until the present time. 
Both defendants at the time of arrest talked 
freely about the robbery, going into the most 
minute details but, of courrse, were not 
warned in accordance with the Miranda de
cision. The victim is at this time not positive 
in his identificaton of Gunther and, of course, 
we cannot use his statement when we try 
him next month. 

In State vs. Isom, the defendant killed a 
man and the patrol car arrived within two 
minutes after the shooting. Isom walked up 
to the patrolman with a pistol in his hand 
and the patrolman asked him "Did you do it?" 
Isom was convicted and he appealed to the 
State Court. Our Court of Appeals reversed. 
the case, citing Miranda and we have now 
brought it to the Supreme Court on certi
orari. I cite this case to show the effect the 
Miranda decision has had on even State Ap
pellate Judges. Sometimes it would appear 
that the lower federal courts as well as the 
state courts try to out do and get further out 
than the five judges on the U.S. Supreme 
Court. 

In the case of State vs. Asberry, Floyd, Ivery 
and James, the defendants were charged 
with four burglaries. All defendants except 
Floyd gave statements which implicated 

Floyd, who demanded a lawyer and refused 
to make a statement. We were only able to 
corroborate the accomplices' statements in 
one case and so could not proceed against 
Floyd in the other three. 

The decision worked to the disadvantage of 
the defendant in one case in which the de
fendant had killed her husband. There were 
no eye witnesses, the defenda:rt called a 
lawyer and refused to make a statement. She 
waived preliminary hearing and was bound 
over to tl}.e Grand Jury. The day her case 
was to be presented to the Grand Jury, her 
lawyer. talked to me and told her side of the 
story, which clearly proved self-defense. If 
she had told us this in the beginning, no 
case would ever have been made against her. 

I have read the bills that you have intro
duced and believe that their passage will 
help the law abiding citizens of the nation 
and will go a long way toward maintaining 
law and order. 

Sincerely yours, 
D. W. CROSLAND. 

COMMONWEALTH OF VIRGINIA, 
TENTH JUDICIAL CIRCUIT, 

Richmond, April 12, 1967. 
Hon. JOHN L. McCLELLAN, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: I appreciate so 
much your letter of April 6, 1967, with en
closure, including excerpts from y _ ur very 
fine and forceful speech released January 25, 
1967, on the urgent situation occasioned by 
the high rate of crime in this country. I have 
also read the enclosed proposed bills and hope 
it will be the pleasure of your committee to 
approve same and for the Congress to enact 
them. 

I appreciate very much your invitation to 
me to testify before your Committee regard
ing the desirability of this legislation, but 
regret that due to my heavy trial schedule I 
will be unable to do so. 

With all good wishes, 
Sincerely, 
EDMUND WALLER HENING, Jr., Judge. 

COMMONWEALTH OF VIRGINIA, 
TENTH JUDICIAL CIRCUIT, 

Richmond, March 10, 1967. 
Hon. JOHN L. McCLELLAN, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: I was delighted 
to see that you recently stated for the news 
media your concern about the nations rising 
crime rate, partly due to the Supreme Court's 
decision rigidly limiting the admission of 
voluntary confessions. 

After four years as Commonwealth's 
(Prosecuting) Attorney and ten years as 
Judge of this Circuit having ' criminal juris
diction, I firmly believe that the Miranda 
Case and others have placed too many safe
guards around the criminals to the point 
that innocent people are no longer properly 
protected. 

I hope that you will continue to work for 
balancing the Scales of Justice in favor of 
innocent members of the public. 

Respectfully yours, 
EDMUND w. HENING, Jr., Judge. 

RESOLUTION OF THE JUDICIAL CONFERENCE OF 
VIRGINIA, ANNUAL MEETING, MAY 12, 1967 
Whereas, the President of the United 

States has expressed his concern over the in
crease in the rate of crime in this country; 
and 

Whereas, various government agencies 
have likewise expressed the necessity for 
corrective measures to reduce criminal ac
tivity arid for the prosecution of crime; and 

Whereas, the recent 5 to 4 decisions of the 
Supreme Court of the United States have 
substituted a limiting test for the admis
sibility of confessions into evidence in place 
of the long-standing and traditional test of 

the voluntariness of any such confessions; 
and 

Whereas, among various bills introduced at 
the current session of the 90th Congress 
aimed at eradication of crime and the prose
cution and punishment therefor, there are 
included several bills purporting to re-estab
ish the test of "vountariness" as the rule to 
govern the admissibility of confessions into 
evidence, 

Now therefore, be it resolved by the 1967 
Annual Meeting of The Judicial Conference 
of Virginia, this 12th day of May, 1967, as 
follows: 

1. That Congress is hereby urged to enact 
Senate Bill 1194 and Senate Joint Resolution 
22; and 

2. That copies of this Resolution be sent 
to all · members of Congress representing the 
Commonwealth of Virginia, and to all Sena
tors whose names appear as co-patrons on 
the Foregoing Bill and Resolution. 

CRIMINAL COURT, FIFTH CIRCUIT, 
Cookooille, Tenn., March 7, 1967. 

Senator JOHN L. McCLELLAN, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: I was very 
much pleased to read a UPI Washington dis
patch in last Sunday's Nashville Tennesseean 
that you plan to investigate some of the 
aspects of recent decisions of the Supreme 
Court, especially those which have "unduly 
restricted legitimate law enforcement prac
tices." 

I am sure that many people who are en
gaged in the administration of justice will 
look forward anxiously to some remedial leg
islation along this line. 

In more than 30 years in the circuit and 
criminal courts of this Circuit, which is com
posed of 11 counties in the rural section of 
Middle Tennessee, I do not remember any in
stance where an innocent man has ever con
fessed that he was guilty of committing a 
crime. 

Sincerely yours, 
JOHN A. MITCHELL, Judge. 

STATE OF MINNESOTA, 
BUREAU OF CRIMINAL APPREHENSION, 

St. Paul, Minn., March 3, 1967. 
Re hearings by U.S. Senate Subcommittee on 

Criminal Laws and Procedures, March 7, 
8 and 9, 1967, regarding U.S. Supreme 
Court decisions affecting local law enforce
ment. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, Wash
ington, D.C. 

DEAR SENATOR: As suggested by Mr. Quinn 
Tamm, Executive Director of the Interna
tional Association of Chiefs of Police, a re
view of the experience of our corps of investi
gators was made on the above subject. The 
results thereof and comments follow. 

In one area, five court hearings have been 
conducted under the Miranda ruling in what 
we refer to as the Rasmussen-type hearings 
in Minnesota whereby the activities of the 
officers regarding the securing of evidence 
and the taking of statements are scrutinized, 
and often thereafter they are thrown out be
fore the case ever gets into court. In one of 
these cases, the original charge of auto theft 
was dismissed and an agreement was made 
to plead to a lesser offense of tampering with 
a motor vehicle brought about by the exclu
sion of some of the evidence. 

Comments by one of our old and experi
enced investigators is as follows: 

"Also it has been .my experience that when 
called to a Rasmussen hearing, the defense 
attorney is not only concerned about the 
Miranda ruling, but is conducting a fishing 
expedition to determine how much evidence 
we have against the defendant, he will also 
imply that the suspect was interviewed, 
threatened, pressured and beaten, and then 
advised of his rights, and that a statement 
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ls then taken which the defense attorney 
claims was taken without the defendant un
derstanding what his rights were. 

"It is the opinions of some Juvenile Court 
judges in this area that juveniles cannot 
waive their right unless their attorney is 
present." 

In the Minneapolis-St. Paul area, one of 
our men was involved in seven cases where 
this type hearing was held. In one, a burglary, 
a defendant was dismissed, the facts therein 
being that an accomplice admitted his guilt 
and testified against the defendant. Our 
Laboratory expert testified in reference to 
ballistics, and the evidence suppression was 
granted on the basis, first, that there could 
have been a million to one chance of a ballis
tics duplication; and, also, the Probate Court 
which heard this matter held that the de
fendant's rights were violated because he was 
being implicated by an admitted accomplice. 

One of the investigators remarked that 
there has even been an active move afoot to 
bring this type of hearing into Municipal 
Court so that the lower courts are being re
stricted in their ability to bind a case over to 
District Court, based on the fear of being 
overruled. Judges of the lower courts, upon 
receiving a move for suppression of evidence, 
both written and material evidence, are apt 
to go along with the defendant's request 
assuming the police were illegal in their 
actions. 

Further comment by this investigator was 
the fact that due to the Miranda ruling, in
vestigative techniques have been forced to 
change, and investigations are now definitely 
restricted to what witnesses say (if there are 
any witnesses) and physical evidence (if any 
is found). The Miranda ruling practically 
prohibits questioning and restricts police of
ficers' activities in numerous ways. 

In a recent case (within the past month) 
employees of the Minnesota Mining and 
Manufacturing Company were suspected of 
carrying out an amount of silver nitrate. In 
questioning employees for information, it was 
necessary to be very cautious and restricted 
in the presentation of questions because no 
suspects were developed until after at least 
30 persons were questioned. The tw9 who 
turned out to be definite suspects were ques
tioned routinely, along with the others, and 
did not become definite suspects until later. 
This investigator said that in order to develop 
a case of this nature, in order to be within 
the scope of the Miranda ruling, he would 
have to warn each person he talked to before 
starting the interview. It is his opinion that 
this warning approach, if used in question
ing everyone, would result in little, if any, 
cooperation. A willing witness frequently has 
taken the attitude that he doesn't want to 
get involved, that the police are only inter
ested in pinning the cirme on someone and, 
therefore, by the warning of Miranda, a will
ing witness will clam up, remain silent and 
be uncooperative. Miranda prohibits inter
viewing that in the past has allowed one to 
fill in the vacant or void areas. This investi
gator felt that also this encouraged the al
lowing of immunity for one individual in 
exchange for his testimony against others, 
thereby allowing him to go free. As in the 
one case mentioned above, this might not 
work either, since in the case mentioned the 
court held that the defendant's rights were 
violated because he was implicated by an 
accomplice. 

This investigator said he had heard two 
defense lawyers recently comment about 
their clients written admissions in such a 
way that when these hearings take place, 
motions to suppress would be granted be
cause confessions are becoming a thing of 
the past and not admissible unless the de
fendant's lawyers are present at the time the 
statement or confession is taken. This in
vestigator felt that when questioning has to 
be restricted, guarded, and not of a probing 
nature for fear of assuming an accusatory 

nature prematurely, one can easily recognize 
that Miranda is restricting police investiga
tions. The Miranda case falls to provide a 
time lapse needed by police officers to cover 
situations that might arise, an example of 
which is that when an arrest is made and 
other circumstances arise of an emergency 
nature such as a search of the premises or 
the observance of another suspect in the area 
that requires attention, either way the officer 
acts is wrong. 

A case arose in the last year under similar 
circumstances where a man called the sheri1f 
up by telephone. The sheriff answ~red in a 
routine manner, and the man making the call 
said he had shot and killed his neighbor. 
While this case did not come up for hearing 
because the man was committed to a mental 
institution, it was thought that possibly un
der the Miranda case this man might have 
exonerated himself by virtue of his confes
sion before receiving any warning. It is my 
helief, however, that such a confession would 
be upheld, but I can easily see that under 
the present trend it might not be. 

Another investigator ran into this situa
tion in a case known as State of Minnesota 
vs. Anton Olson. The matter involved the 
shooting and killing of two pol.ice officers in 
Morrison County, Minnesota. The hearing 
was held in Ramsey County as a result of 
change of venue requested by the defense 
attorney. District Judge Marsden in this case 
ruled inadmissible a statement of admission 
made by the defendant. In addition, the 
sawed-off shotgun allegedly used in the 
shooting was ruled out as evidence, although 
the gun was located in the Mississippi River 
on information supplied by the defendant. 
The judge applied the Miranda ruling in this 
case. The offense occurred before the Miranda 
decision was delivered, and the ruling of 
Judge Marsden occurred in August 1966. In 
this case, the State, in order to obtain a 
confession, changed the two first degree mur
der charges to murder in the third degree. I 
might add in this connection that the state
ment taken from Olson in this case was after 
all warnings were given except that the 
State would furnish an attorney if he could 
not afford one. In this case, the defendant 
was a farmer with all the usual resources, 
tractors, machinery, barn, house and crops, 
and the belief he had funds for legal services 
seemed most reasonable. In this case the 
defendant had come into the. police station 
and said he killed an officer before anyone 
had even asked him a question, and on this 
basis he was not released. This was the only 
saving feature and, had this man been re
leased, I feel sure some vigilante action 
would have been taken, and I feel that will 
come to pass in the future unles the trend 
is reversed. 

I am enclosing articles from the St. Paul 
Pioneer Press of August 4 and August 5, 
1966 commenting on Judge Marsden's rul
ings, which I feel you will find interesting. 

We have another case in this area at Hib
bing, Minnesota in April or May 1966 where 
one Ronald Keiser was charged with stab
bing a girl to death. He gave a signed state
ment admitting this, and later demanded a 
hearing which was held before the Supreme 
Court, and the confession was thrown out. 
This caused a tremendous furor in that part 
of the country. I do not have complete de
tails in my possession, but perhaps Powell 
Majerle, Chief of Police, Hibbing, Minnesota, 
who is also an IACP member, will furnish 
the facts in this case. 

I am enclosing comments in the St. Paul 
Dispatch of Thursday, March 2, 1967 of Wil
liam B. Randall who is Vice President of the 
National District Attorneys Association and 
former President of the Minnesota County 
Attorneys Association. 

We find that the hearings resulting from 
recent Supreme Court decisions are most 
time consuming. Most every such case takes 
from one to three days, and we had one take 
five days. Even our Laboratory personnel 

have been called in several times, thus dis· 
rupting their work on other matters. With 
these one or two hearings in each case, plus 
the actual trial, if it gets that far, the police 
officer finds much of his time thereby taken 
up. Police departments are almost universal
ly handicapped by a shortage of personnel, 
and these present procedures only add to 
the problem. 

Furthermore, the tendency today of the 
courts seems to be to over-emphasize the 
right of the criminal at the expense of the 
rights of the public or the individual or the 
victim of the crime. 

Sincerely yours, 
ROY T. NOONAN, Superintendent. 

COUNTY OF HAMILTON, 
Cincinnati, Ohio, March 3, 1967. 

Hon. JOHN L. McCLELLAN, 
U.S. Senator, 
Washington, D.C. 

DEAR SENATOR MCCLELLAN: In reply to your 
letter of February 10, 1967, concerning vari
ous bills presently before the Senate, I sub
mit the following: 

Bill S. 674-The bill as written is workable 
and acceptable. The only suggestion I would 
make is that some thought be given to that 
portion of the Miranda decision dealing with 
exculpatory or in~ulpatory statements. Per
haps some word should be inserted so that if 
an accused makes an exculpatory statement, 
which later turns out to be false, this false 
exculpatory statement could be used to im
peach the accused. 

Bill S. 678-I would suggest a change on 
page 4, line 15, after the words "dedicated to" 
insert "violate criminal laws of the United 
States or any State, or commit unlawful acts" 
etc. 

Bill S. 675-This bill is acceptable in its 
present form. 

You recognize, of course, that Bill S. 678 
does not generally apply to state law enforce
ment. 

I feel that if the three Bills you have sug
gested were passed they would provide addi
tional necessary armament for law enforce
ment. 

I have been a member of the Prosecuting 
Attorney's staff for twenty years, and during 
that twenty years this office has enjoyed an 
excellent reputation in the community for 
its manner of administering justice. It is dif
ficult for me to understand why so many 
people (many in high office) seem to fear law 
enforcement and that which it represents. 
This statement applies to those in the legis
lative branch of government. They seem to 
be apprehensive and unsure of those of us 
who are not seeking to harm or hurt anyone, 
but trying to protect society from those who 
would abuse society. It seems to me this 
theme must be sold. 

I wish you a great deal of success in the 
handling of these important pieces of legis
lation. 

Yours very truly, 
MELVIN G. RUEGER, 

Prosecuting Attorney. 

OFFICE OF THE 
MARICOPA COUNTY ATTORNEY, 

Phoenix, Ariz., February 28, 1967. 
Hon. JOHN L. McCLELLAN, 
U.S. Senator, 
Chairman, Committee on the Judiciary, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: I apologize for 
having taken so long to answer your letter 
of February 1, 1967, concerning Senate Bills 
674, 675 and 678. Thank you for sending 
them. 

The reason for the delay; I was re-trying 
·the Ernesto A. Miranda case for the crimes of 
Rape and Kidnapping. As you probably know 
by now, we were successful through the use 
of his confession to a lay person. Without the 
confession Mr. Miranda would be a free man 
on these charges, since this was the only 
evidence we had to convict ori. Even the 
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Judge trying the case stated, after it was 
over, that he would have had to direct aver
dict of acquittal if we had not had this con
fession. We were lucky to find out that he 
had made the confession since, as I previ
ously stated, without it we had nothing. Of 
course his attorney intends to appeal to the 
Supreme Court on the basis that since the 
first confession (to the police) was no good, 
neither was this one. 

After reading the three Bills you plan to 
introduce, I can only say I found all three 
excellent and sincerely hope they will be en
acted into Law. I have read where a wiretap 
bill may be introduced limiting its use to the 
scope of national security. I think this is too 
much of a limitation. 

I believe as your Bill states, that wire 
tapping should be allowed at all times when 
a judge has heard the evidence and has deter
mined there is probable cause for said wire 
tapping. We need everything we can get to 
search out the criminal and obtain evidence 
to convict him. I believe your Wiretap Bill 
goes to this end. 

The Mafia Bill would also be a big step 
forward in the elimination of organized crime 
in the United States. 

I want to thank you very much for asking 
my views. I hope they will be helpful to you 

· and that you will be successful in getting 
the Bills passed during the present session of 
the Congress. 

Sincerely yours, 
ROBERT K. CORBIN, 

County Attorney, Maricopa County. 

COMMONWEALTH OF KENTUCKY, OF
FICE OF THE COMMONWEALTH'S 
ATTORNEY, 

Louisville, Ky., February 15, 1967. 
Hon. JoHN L. McCLELLAN, 
Chairman, Committee on the Judiciar:;, Sub

committee on the Criminal Laws and 
Procedures, Senate Office Building, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: This will ac
knowledge receipt and thank you for" your 
letter of February 10, 1967, enclosing a copy 
of Senate Bill 674. 

A return to the rule of "Totality of Cir
cumstances" in determining the admissibility 
of confessions is conceded by experienced 
prosecutors to be the proper answer. Such, 
as we understand, is the purpose of Senate 
Bill 674. The awesome examples of miscar
riage of justice contained in the copy of your 
"Excerpts" are decidedly verified in the courts 
here in Louisville, Kentucky. 

The only objection to your Bill, as we see it, 
is constitutionality. The constitutional con
cepts proscribed by Miranda apparently will 
not be changed by the present Court. Would 
not a direct attack by Constitutional Amend
ment be more expedient and certain? We be
lieve the entire country would back you on 
such a proposal. 

If your aides have prepared memorandums 
on the constitutionality of proposed Senate 
Bill 674, we would greatly appreciate a copy 
of same. 

Respectfully, 
EDWIN A. SCHOERING, Jr., 

Commonwealth's Attorney. 

OKLAHOMA CITY, OKLA., 
February 21, 1967. 

Hon. JoHN L. McCLELLAN, 
U.S. Senator, 
Senate Office Building, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: I received your 
letter of Fe·bruary 10 with the enclosures Let 
me congratulate you on your address you 
gave before the Senate on the crime 
situation. 

The bills you enclose will certainly help 
law enforcement. I find no fault with them. 
If there should be a fault, it would be that 
they are not strong enough in favor of law 
enforcement. However, I fully realize that 
the thinking nowadays of Legislatures and 

Congress it would be difficult to get through 
that which aids law enforcement to any great 
extent. 

I sincerely hope that Congress appropriates 
the three hundred and fifty million dollars 
to aid law enforcement and there will be 
enough members of Congress who will insist 
that the money do just that and not let it 
be just another deal where the government 
spends the money to, in effect, bribe and beg 
people not to break the law. 

Under the guise of spending the money to 
prevent crime it seems that the ten million 
dollars heretofore appropria ted and placed 
in the hands of a Department of Justice 
official was being used not to aid local law 
enforcement in the least. It seems that they 
wanted a program that was "imaginative" 
and unusual to prevent crime and that they 
specifically told us that it could not be used 
for any ongoing activities Of law enforce
ment. What the local police needs is up to 
date equipment, more policemen, and better 
pay. I know of nothing that will prevent 
crime better than to have enough patrol cars 
to properly patrol the areas where crime 
flourishes. Oklahoma City is like a lot of 
other cities that cannot hire even the quota 
of police allowed. This because of the low 
pay and the ridicule which policemen are 
subjected to constantly. 

I am unalterably convinced that the best 
deterrent to crime is sure swift detection 
and prosecution with sure, swift, adequate 
punishment. 

Respectfully, 
CURTIS P. HARRIS, 

District Attorney. 

COUNTY OF SAN DIEGO, 
OFFICE OF DISTRICT ATTORNEY, 

San Diego, Calif., February 21, 1967. 
Sena tor JOHN L. McCLELLAN, 
Chairman, Subcommittee on Criminal Laws 

and Procedures, U.S. Senate, Senate 
Office Building, Washington, D.C. 

DEAR SENATOR McCLELLAN: Thank you 
very much for your letter and enclosures of 
February 10, 1967. 

I am heartily in accord with your remarks 
in the United" States Senate and with your 
views of the very real need for legislation 
such as proposed by Senate Bills 674, 675, 
and 678, as well as legislation which will 
deny Federal courts, including the Supreme 
Court, jurisdiction to reverse judgments of 
convictions in State courts which are based 
in whole or in part upon confessions voi
untarily given. 

You and the Subcommittee on Criminal 
Laws and Procedures and the Committee on 
the Judiciary are performing a truly great 
service to our country and to the law-abiding 
citizens by your efforts to provide the weap
ons and the means by which law enforce
ment can carry out its duty of protecting 
our people and combatting the tremendous 
menace of crime rampant across the nation. 

You have my every wish and prayer for 
complete success in your legislative program. 

Thank you for requesting my views. 
Sincerely, 

JAMES DON KELLER, 
District Attorney. 

STATEMENT OF FRED E. INBAU, PROFESSOR OF 
LAW, NORTHWESTERN UNIVERSITY 

s. 675-FEDERAL wmE INTERCEPTION ACT 
Wiretapping is an indispensable investiga

tion technique for m any types of serious 
crimes and particularly those involving or
ganized or syndicated criminals. It should 
be legally auth orized although, to be sure, 
only upon court controlled conditions. 

S. 675 is a commendable step in this direc
tion but in my opinion it does not encom
pass a sufficient number of criminal ac
t ivities. Wiretapping should be allowable in 
the investigation of any offense as long as its 
usage is subject to the types of controls set 
forth in s. 675. Some critics of wiretapping 

practices allow only for its use in national se
curity cases; what these critics overlook, it 
seems to me, is that we are faced with a great 
internal threat to our security and partic
ularly from organized, syndicated crime. To 
bar wiretapping except in national security 
matters is to ignore the threat posed by 
society's internal enemies. 

Rather than repeat much of what has al
ready been presented to you and your col
leagues I would like to endorse wholeheart
edly the statement of the Honorable J. Ed
ward Lumbard, Chief Judge of the United 
States Court of Appeals for the Second Cir
cuit presented before your Oommittee 
on March 8, 1967. Among his various recom
menda tions was one that Congress authorize 
appeals by the Government from Court or
ders suppressing wiretap evidence once a bill, 
such as S. 675, has been enacted. Here in Il
linois our experience has been that the au
thorization of prosecution appeals from pre
trial orders suppressing evidence has had a 
very salutary effect. Although we have not 
h ad experience with wiretap suppression or
d ers, since wiretapping is not permissible in 
this jurisdiction, a similar salutary effect 
would prevail with respect to wiretap situa
tions. 

S. 674-ADMISSIBILITY IN EVIDENCE OF 
CONFESSIONS 

I am in thorough sympathy with the ob
jectives of this bill and hope Congress will 
enact it although much doubt remains as to 
its constitutionality in view ·of the Supreme 
Court's decision in Miranda vs. Arizona. If 
enacted into law S. 674 would at least afford 
an opportunity for the Supreme Court re
consideration of its 5 to 4 decision in the 
Miranda case. It is not inconceivable that a 
change in the Gomposition of the Court in 
the next few years may result in a reexamina
tion of the Miranda doctrine and perhaps 
in an overruling of that decision-just as 
Miranda itself overruled the earlier decisions 
in Crooker and Cicenia. 

S. 1194-JURISDICTION OF SUPREME COURT 
CONFESSION CASES 

I do not favor this Bill because I think 
there should be Appellate Court review in 
confession cases. The principal objective un
derlying this Bill (an avoidance of such de
cisions as Miranda) may well be accom
plished by the Senate's insistence upon fu
ture Supreme Court appointments from the 
ranks of Federal Estate Court Judges who 
have in their prior decisions and opinions 
evidenced a viewpoint of moderation with 
respect to the confession issue as well as· 
other issues in the criminal law area. 
S.J. 22 CONSTITUTIONAL AMENDMENT REGARD

ING CONFES_SIONS 
As already indicated, I favor the voluntary 

test of confession admissibility but I do not 
approve of the restriction contained in S.J. 
Res. 22 regarding Appellate Court review. 

Another constitutional amendment that 
should be given serious consideration is one 
proposed by Illinois Supreme Court Judge 
Walter V. Schaefer which would permit com
ment at the trial upon the accused's failure 
to submit to a pre-trial judicial investigating 
officer's interrogation into the accusation. 
This proposal is set forth in a recent book 
by Judge Schaefer entitled "The Suspect and 
Society" published by Northwestern Univer
sity Press, Evanston, Illinois. 

If constitutional amendments are sought 
to correct the present confession situation, 
I think consideration should be given at the 
same time to the abolition of the present ex
clusionary rule with respect to improperly 
obtained physical evidence. 

In view Of all the efforts "that will be 
exerted in the near future by way of the 
training and improvement of the police, we 
should be able to control improper police 
procedures other than by the currently fa
vored method of turning guilty persons loose 
in order to teach the police a lesson. It just 



14042 CONGRESSIONAL RECORD - SENATE May 20, 1968 
simply does not make sense to me that we 
should be spending the millions of dollars 
required to rehabilitate drug addicts while at 
the same time turning loose drug peddlers 
selling or possessing narcotics because a court 
finds that the police acted improperly in 
seizing the evidence. If a complete abolition 
of the exclusionary rule may be unobtainable 
we could at least hope for a modification of 
it along the lines developed by the State 
of Michigan in its oonstitutional conventions. 
In Michi~ the exclusionary rule applies in 
general principle but exceptions are made in 
cases where narcotics or dangerous weapons 
are seized on a person outside of his home. 

Perhaps what I am suggesting in these 
present comments is that consideration be 
given in constitutional convention to several 
of these basic fundamental constitutional 
road blocks now confronting the police of 
this country. 

[From the Journal of Criminal Law, Crim
inology and Police Science] 

THE NEXT SUPREME COURT APPOINTMENT 
Several commissions have been appointed 

by the President of the United States to 
make studies and recommendations regard
ing the crime problem. At the President's 
urging, substantial federal funds have been 
appropriated to improve enforcement and 
diminish the causes of crime. 

As commendable as these measures are, 
there remains another necessary Presidential 
step to be taken, when the occasion arises, 
and that is with respect to the next vacancy, 
or vacancies, on the Supreme Court of the 
United States. At least one such vacancy, due 
to resignation, is expected in the very near 
future. 

To replace any one of the present mem
bers of the Court--and particularly one of 
the "conservatives"-with someone who is an 
adherent of the ultra-liberal philosophy cur
rently embraced -by some of the Justices 
would be a grave mistake. 

The next appointee to the Supreme Court-
and, indeed, any future appointee-should 
be an able, experienced federal or state court 
judge who, by his judicial decisions and 
opinions, has evidenced a viewpoint of mod
eration with respect to the issue of 'indi
vidual civil liberties and public safety. 

Although a judge's prior decisions and 
opinions constitute no guarantee against fu
ture deviations, they do afford a rational 
basis for selection. 

A selection from within the Judiciary itself 
would serve as an inspiration to the Bench 
at large. It would also enhance the stature 
of the Court. 

FREDE. INBAU. 

UNITED STATES COURT OF AP-
PEALS FOR THE SIXTH CmcuIT, 

Detroit, Mich., May 12, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman of the Senate Judiciary Com

mittee, 
Senate Office Building, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: As a member 
of the Michigan Crime Commission, -I have 
served with the Honorable John B. Martin 
as a member of the Committee on Organized 
Crime of that Commission. 

Our committee has had occasion 'to con
sider the problem of legislative action in the 
field of electronic surveillance and has had 
occasion to review the statement previously 
made to your Committee by Mr. Martin. 

Both as an appellant court judge and as a 
former Police Commissioner, I believe that 
federal legislation prohibiting wiretapping 
and eavesdropping is a must. There should, 
in my judgment, be no general exemptions, 
even for law enforcement, except when based 
on search warrants issued in a court of law. 
Such search warrants should issue only on 
probable cause and should be required to be 
specific as to time, place, object and meth
od of search. They should, in my opinion, 

be restricted to crimes against national se
curity, kidnapping, murder, and the most 
important activities of organized crime. 

Over and above this brief comment, I as
sociate myself generally with the careful 
statement on this problem previously made 
to your Committee by Mr. Martin. 

Trusting this will be of assistance in your 
Committee's deliberations, I am 

Sincerely yours, 
GEORGE EDWARDS. 

PORT ALLEN, LA., March 29, 1967. 
Hon. JOHN L. McCLELLAN, 
U.S. Senator, Chairman, Criminal Laws and 

Procedures Subcommittee, Senate Ju
diciary Committee, Senate Office Build
ing, Washington, D.C., and 

Hon. DANTE B. FASCELL, 
Member of Congress, Chairman, Legal and 

Monetary Affairs Subcommittee, House _ 
Judiciary Committee, House Office Build
ing, Washington, D.C. 

GENTLEMEN: We wish to join other Judges, 
District Attorneys, Law Enforcement Offi
cers and Law Abiding Citizens in expressing 
our disapproval of the Mapp, Gideon, Esco
bedo, Miranda and other recent Supreme 
Court decisions destroying our criminal laws. 
We also disapprove of the Supreme Court 
amending our Constitution as they have done 
on many occasions in recent years. Frank
ly, we believe it is past time for Congress to 
do something about these things. 

Unless something is done to nullify the ef
fect of recent Supreme Court decisions 
crime will continue to increase regardless 
of what else is done. The President's proposed 
crime prevention program is only a waste of 
billions of dollars and giving him more ab
solute control of our state and local affairs. 

Your kind and prompt attention to these 
serious matters is urged because of the great 
importance to all of us. 

Respectfully yours, 
G. Ross KEARNEY, 

Judge~ Div. B, 18th Judicial District of La. 
DANIEL P. KIMBALL, 

Judge, Div. A, 18th Judicial District of La. 

OFFICE OF THE COUNTY ATTORNEY, 
Wichita, Kans., February 15, 1967. 

Hon. JOHN L. McCLELLAN, 
U.S. Senator, 
U.S. Senate, 
Washington, D.C. 

.DEAR SENATOR McCLELLAN: Thank you very 
much for your letter of February 10, 1967, 
supplementing your Miranda decision letter. 

The Wichita Police Department has done 
a considerable amount of work looking to
wards supplying the information requested in 
the last letter, and on behalf of law enforce
ment in this community may I please state 
that we appreciate what you are doing to at
tempt to pass legislation which will ef
fectively combat the growing law enforce
ment problem which we are facing. 

I am most interested in your Bill No. S. 674 
as it will have a derivative value to us if 
passed, because it will be directly calling to 
the court's attention the fact that the Con
gress of the United States is not content to 
have law enforcement completely hamstrung. 

Thank you very much and you may be 
sure we are assemblying the data and we 
will give you further information such as 
we have at our disposal after having ex
amined the contents of your latest com
munication. 

Yours truly, 
KEITH SANBORN, 

County Attorney. 

OFFICE OF THE ATTORNEY, 
Wichita, Kans., April 20, 1967. 

Hon. JoHN L. McCLELLAN, 
U.S. Senator, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: Enclosed is a 
copy of a letter from our Wichita Police 

Chief which is an analysis of a number of 
matters which have occurred Within our de
partment since the Miranda ruling. It ap
pears to me that one of the most serious 
problems created is the uncertainty where 
certainty should exist. This permeates law 
enforcement and it has percolated into the 
District Courts in the uncertainty as to the 
application of what heretofore had been 
considered settled rules of law. 

I do not believe that all of this springs 
from the Miranda case by any means. I be
lieve it is the g~neral upheaval and reevalua
tion in the field of criminal law. I sincerely 
believe that the most cogent reasoning which 
could be brought to bear on this problem 
consists in the opini.ons of tbte learned 
Justices who dissented. 

It is not my function as a lawyer to cri
ticize the courts. It is my function as a 
lawyer to apply the decisions of the courts 
Without reservation or purpose of evasion. 
However, candor compels me to say that 
our observation thus far is that preparation 
and prosecution has been made substantially 
more difficult and that imbalance exists 
wherever any rule is enacted which prevents 
the search for the truth by civilized means. 
Equally serious problems With the new con
fession rule are the derivative evidence rule 
and the poison fruits dilemma presented to 
the officers every time they must make a 
decision as to whether to proceed with in-, 
terviews of persons who may have been in
volved in the commission of crimes. 

Thank you for writing and I am sorry that 
your answer has been so long in forthcom
ing, but as you are well aware, everybody 
connected with law enforcement has had 
substantially increased duties to perform 
without a requisite increase in persons with 
whom to accomplish these new duties. I ap
preciate receiving the letters on these im
portant matters to law enforcement. 

Sincerely yours, 
KEITH SANBORN, 

Count_y Attorney of Sedgwick County, Kans. 

THE CITY OF WICHITA, 
- POLICE DEPARTMENT, 

Wichita, Kans., March 30, 1967. 
Mr. KEITH SANBORN, 
County Attorney, Sedgwick County, 
Care of Sedgwick County Courthouse, 
Wichita, Kans. 

DEAR MR. SANBORN: Your interest in the 
controversy about the effects of Supreme 
Court rulings on law enforcement processes 
is very encouraging. Those of us in the police 
field are seriously affected by the resulting 
chain reactions. These have developed in an 
Courts as a result of Judges being so con
cerned that their decisions may be over
turned by higher Courts. We are struggling 
to find some hope to the solution of this 
dilemma. 

There follows a few typical cases in point. 
These case histories were submitted by 
Detectives. 

1. In April, 1966, a defendant shot and 
killed a man and shot his wife twice in an 
attempt to kill her. Officers arrived moments 
after the offense had occurred. The gun was 
turned over to the officers. The man at this 
time was advised in detail of his rights by 
more than one officer, including the Station 
Captain. The defendant waived his rights at 
that time and told the officers about the in
cident. Within 2¥2 hours of the time of the 
incident, he had given detec;tives a one hour 
detailed statement of events, his plans, his 
preparation, his thoughts and as to the time 
he made the decision to do what he had done. 
The planning was quite detailed, as were all 
of his actions quite detailed. The detectives 
prior to talking with the defendant again 
advised him in detail of his rights and to the 
use of the telephone. He declined use of the 
phone and waived all rights. The defendant 
was intelligent and wanted to talk. As a re
sult of the statement, he waived rights of 
search by signing waiver of search forms for 
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his automobile and his residence. Evidence 
was obtained· as a result of these searches. 
The case was reviewed by higher echelon, 
along with members of the County Attor
ney's staff, and it was believed it was an ex
cellent first degree murder charge along with 
an attempt first degree murder charge, pre
dominately on the basis bf the man's state
ment concerning his· plans, premeditation 
an d attempt and actions. Defendant was 
charged first degree murder and attempt first 
degree murder. The d:ay before the case was 
tried in preliminary court, the Miranda de
cision was handed down. After hours of de
liberation the court decided that although 
we had met all of the standards necessarily 
at the time of the incident for admitting the 
tape into evidence into this case, that it now 
no longer met the standards required under 
Miranda. The reason being we had not in
formed him if he could not hire an attor
ney one would be furnished for him. As the 
result of the confession not being admitted 
into evidence, it was decided that the waivers 
of search which had been signed were not 
admissible. Therefore, all of the evidence 
obtained as result of the confession and as 
result of the wa.ivers of search was not ad
missible. The end result was that a case 
which appeared to be a good first degree 
murder, first degree attempt murder charge, 
was that the jury came back with the de
cision of third degree manslaughter and at
tempt third degree manslaughter. 

2. There were several robbery-assaults, 
predominately in the downtown area. The 
victims of these assaults were drunks who 
were unable to furnish us with much infor
mation or make any identification. Informa
tion was eventually developed that there was 
about twelve juveniles ranging from age 16 
to 17 involved in these robbery-assaults. The 
information was not suitable for the obtain
ing of a warrant. Normal procedure would 
have been to bring these young juveniles in 
and talk to them, confront one with the 
other in an attempt to build a case for pros
ecution. The Miranda decision has defined 
this practice as coercion. We realized that 
due to the age of the juveniles and the type 
crime, that if we could build a case it would 
undoubtedly or most likely be referred to the 
District Court and therefore Miranda would 
apply. It was decided to go ahead and round 
up the juveniles rather than wait to build 
a case for fear that if they continued some
one could, be badly hurt. These juveniles 
were rounded up. We did apply Miranda. Due 
to no identification and lack of evidence, 
we were able to charge only one as a delin
quent, getting him referred to the District 
Court. The others were charged as miscreants 
e.nd turned over to the Juvenile Court. The 
significance of this particular investigation 
is that although our information was proved 
to be good. Miranda prevented us from 
properly investigating the case. Tim.e element 
made it necessary to get these young juve
niles stopped before somebody got hurt. 
Therefore, instead of being able to build 
first degree robbery charges on more than 
one, we had no choice but to take them out 
of circulation and let them know that we 
knew what they were doing and charge them 
as miscreants as a:bove stated. It might be 
added that some of the County Attorney's 
Staff was contacted before the above action 
was taken and ooncurred that this was the 
best procedure to use in this particular case 
due mainly to the restrictions of the Miranda 
decision. 

3. Under H-97848 one Kenneth R. McKib
ben was charged along with four other co
defendants on second degree burglary and 
grand larceny. At the time of the complaint 
and warrant being drawn, McKibben was 
serving a sentence on a different charge in 
KSIR. Prior to Miranda and Escobedo the 

' four co-defend.ants were tried and received 
sentences. However, due to McKibben's in
carceration, he did not become available for 
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trial on this case until after the two above 
Supreme Court decisions. One ·Qif the most 
important items of evidence was a written 
confession taken from McKibben prior to 
Miranda, which contained all the admoni
tions except the appointment of counsel for 
indigents. Therefore, when this case came 
to trial after Miranda, it was discovered that 
the confession taken prior did not meet the 
qualifications of the new policy. This case 
was dismissed without trial and the man 
went free. 

4. Just recently in the series of high school 
and junior high school · burglaries which 
have occurred the latter two months of 1966 
and the first month of 1967, four juveniles 
were apprehended in one school. As a result 
of questioning the four juveniles we were 
able to get the name of two adults who had 
been involved with them, in most of the 
school burglaries where vaults were entered. 
We were able to secure search warrants for 
houses and automobiles belonging to the two 
adult suspects and were successful in ob
taining enough evidence against one of the 
adults to charge him with one or more of the 
burglaries. However, the second adult sus
pect who we have reasonable grounds to be
lieve in talking with the 17 year old juvenile 
and the 22 year old adult defendant, is to
tally involved with these subjects in all the 
burglaries where safes and vaults were en
tered in the city as well as Sedgwick County. 
However, on reading the Miranda warning to 
this one adult suspect, he immediately 
stated that he did not want to talk further 
about the matter and wanted to talk with 
his attorney, and with the interview ending 
there we have been unsuccessful in building 
a solid burglary case against him al though 
on 1-24-67 a warrant was issued by the 
County Attorney's office charging him with 
one burglary of a high school in the county 
and we think that we might be able to get 
one or more warrants on burglaries in 
schools in the city, however, we have some 
question as to whether these cases will ever 
get through Court of Common Pleas and 
this defendant will be bound over to Dis
trict Court. This is a good example, however, 
had we not been confronted with the Mir
anda decision, the 17 year old juvenile and 
the 22 year old defendant were both willing 
to repeat their stories in the presence of this 
second adult defendant or suspect and no 
doubt would have admitted his involvement 
when he realized that these individuals had 
told their portion of participating in all of 
these burglaries which may amount to 
somewhere in the neighborhood of 25 to 30 
cases. 

5. On January 4, 1967 Sgt. Mead had occa
sion to run a polygraph test on Paul D. 
Wood, 19wm, in connection with application 
for employment. On this test the question 
was asked if Mr. Wood had ever stolen any
thing. At this time Sgt. Mead received a 
reaction on his machine. At the conclusion 
of the running of this test and upon review
ing the chart with Mr. Wood, he admitted to 
Sgt. Mead several thefts which he was in
volved in. Due to the fact that Mr. Wood was 
not in the Police Station being questioned 
in connection with any crimes, he had not 
been advised of the Miranda warning and 
because of this and beca U:se of the fact that 
he admitted these thefts to Sgt. Mead with
out this warning, there was no prosecution 
concerning these thefts since it was a volun
tary thing on this man's part and he had 
not been advised of his rights. 

6. Under J-19419 Harry D. McClain, 24cm, 
was charged with forgery and uttering, along 
with a Frank M. Brown, 35cm. McClain ad
mitted this crime but Brown would not, 
therefore the two defendants were placed 
together and after McClain told his story 
Brown stated he was also involved. He ad
mitted writing this check for McClain to 
cash and received $20.00 for his share. The 
case originated before the new rulings; how-

ever, they were in effect at the time we went 
to trial and the judge dismissed the case on 
Brown because of using one defendant 
against the other to secure the confession. 

7. No doubt the Miranda warning has also 
affected the investigation results under the 
Crestview Bowl, J-32943, Oklahoma Tire & 
Supply, J-50291, Pickering Sales, J-50290 and 
Wolf Retail Liquor Store, J-48808, because 
after reading the warning to them, the de
fendants under all these cases refused to talk 
to me at all. In all, six subjects were charged 
under these cases; however, in the burglary 
of the Wolf Retail Liquor Store, although 
three subjects have been bound over in the 
Court of Common Pleas, we have never re
covered the safe hauled out in this case be
cause not any one of the three defendants 
will discuss the case with me. 

The following remarks made by Detective 
Sergeant: 

"In addition to these instanc~s pointed out 
by the detectives previously mentioned, some 
of the things that I would like to relate as 
far as to how the Miranda and Escobedo Deci
sions have affected law enforcement by this 
Department are as follows: 

At the present time there is no provision 
for providing an attorney or attorney fees 
until such time as the defendant has been 
formally charged and arraigned in the Court 
6! Common Pleas. After reading that portion 
of the Miranda warning, "if you cannot hire 
a lawyer the Court will appoint one for you", 
following the previous warning, "you have 
the right to talk to a lawyer and have him 
present with you while you are being ques
tioned", and then followed up with the ad
monition about the Court appointing one in 
the event the suspect is without funds to 
hire a lawyer, they then want an attorney 
present for the questioning. There is no pro
vision for this, nor funds or provision for 
having one appointed prior to the formal 
arraignment of the suspect or defendant. 

The widespread publicity on the Miranda 
Decision has resulted in many of those indi
viduals even presently in the juvenile age 
groups that they can quote you the Miranda 
warning almost verbatim. Recently a 16 year 
old was picked up who had never been in 
trouble and the first thing he stated was that 
he would not say anything until he had an 
attorney and that we had to provide him one 
and have one present while he was being 
questioned and that when he wasn't able to 
pay for an attorney, one would have to be 
appointed for him. 

Another fact where Miranda has definitely 
hampered clearances of cases and building a 
case against another defendant, is that pre
vious to Miranda we were able to confront a. 
co-defendant with the oral statement of one, 
and in many instances obtain an oral state
ment, as well as a written and taped state
ment, from the second defendant or even a. 
third or fourth. And as a result of this we · 
could pyramid the cases and many more cases 
were cleared and many more dedendants 
were named in warrants along with the de
fendant who gave the first statement. It is 
now ruled in Miranda that the second de
fendant's statement is not considered vol
untary. 
· I feel that there are a lot of inequities in 

the justice now being meted out inasmuch 
as we have one defendant who wants to clear 
his conscience in regards to his wrong
doings, but he is the only one then that is 
charged as having a conscience and wanting 
to get these things off his chest and will go 
ahead and talk even though he's being given 
the Miranda warning. I feel these are defi
nitely inequities and double standards as far 
as this Miranda Decision is concerned." 

A Detective Captain says: 
"Many times in the past months we have 

been called upon to describe how the Mi
randa decision is affecting us in law enforce
ment. We are only able to cite a few in
stances where there has been a direct bear
ing; however, the cause and effects of this 
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decision are much deeper and more expand
ed than we are able to prove. My reason for 
saying this is due to the way we in law en
forcement have always operated in the past 
on information. In this day and age, infor
mation is becoming worthless to us as we 
are unable to use this without physical evi
dence to back it up. I Will try to outline an 
example for you as to what I mean. 

"A few years back if we would pick up 
John Brown on burglary charges and he 
would give us &. full statement admitting 
burglaries that he was involved in and then 
would tell us that on so many of these 
burglaries a Robert Smith was with him, we 
could then pick up Robert Smith, confront 
him with Mr. Brown's testimony in the 
presence of all parties, and then could take 
a statement from him in regard to his activ
ities. This would be in those days a free 
and voluntary statement and admissible in 
Court. Then this system would work with 
him, telling us the ones he was involved in 
and would also pyramid on to other people 
who were him on other burglaries. There
fore, yo-q can see we would be able to clear 
an unknown number of burglaries. There
fore we cannot say the Miranda Decision 
hias kept us from clearing 10 burglaries or 
100 burglaries a month as it is an unknown 
number." 

We are told that we cannot use one per
son against another to force a statement as 
this takes the statement out of the realm of 
free and voluntary. We have lost one felony 
case in Court on this exact operation. 

I hope this report clarifies to you why I 
say we cannot measure the damage that the 
Miranda Decision has done in law enforce
ment. 

As you can see, the new rulings do have 
very serious effects on the success in our 
work in crime control. After recent confer
ences in Honolulu with the American Acad
emy of Forensic Science and in Chicago with 
the First National Symposium on Law En
forcement, Science and Technology, spon
sored by the Office of Law Enforcement As
sistance, U.S. Department of Justice, we are 
firmly convinced science alone cannot ever 
fill the gap. Science in based on truth and 
fact. We would that all courts could base 
judicial proceedings on truth and fact of 
guilt or innocence rather than imaginary 
violations of criminals' rights. 

The theory that crime can be controlled 
by spending fantastic amounts of tax payers 
money to enlarge, train, and better equip 
Police Departments is very unrealistic. The 
facts are that no Police Department can 
possibly have not been seriously affected in 
obtalllling confessions. Consequently it is ob
vious that additional police alone is not the 
answer, as long as the Courts will not admit 
reasonable and proper confessions or state
ments. 

Doctor Kenneth McFarland of Topeka, 
Kansas, has developed a very realistic plan 
for law enforcement. A brochure of his 
statements on this subject is enclosed. We 
agree one hundred per cent with his point 
of view. If sufficient number of Americans 
could understand the truth of the matter as 
presented by Dr. McFarland the dilemma 
would be well on the way to elimination . . 

Thank you once agai~ for your serious in
terest. 

Respectfully, 
E. M. POND, 
Chief of Police. 

STATE OF NEW JERSEY, 
OFFICE OF THE GOVERNOR, 

Trenton, May 10, 1967. 
Hon. JOHN J. McCLELLAN, 
New Senate Office Building, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: It is my sincere 
belief that S. 917, "The Safe Streets and 
Crime Control Act of 1967," is one of the 
most important measures before this session 
of the United States Congress. 

As you are aware, the National Crime Com
mission depicted in great detail the needs of 
law enforcement and correctional agencies 
at the State and local levels. Attorney Gen
eral Arthur J. Sills and Commissioner of In
stitutions and Agencies, Dr. Lloyd W. Mc
corkle, have impressed upon me the need for 
extensive federal financial aid if the many 
progressive programs they, and others in 
their fields, consider essential are to be real
ized. Advanced facilities for the treatment of 
offenders, the establishment of regional po
lice training schools, and the creation of a 
stateWide communications network are but 
a few of the more significant advances which 
we anticipate as a result of increased federal 
aid. 

On behalf of all law enforcement and cor
rectional officials, and indeed the people of 
this State, I am appealing to you to lend your 
wholehearted support to the enactment of 
"The Safe Streets and Crime Control Act of 
1967." 

Sincerely yours, 
RICHARD J. HUGHES, 

Governor. 

COURT OF COMMON PLEAS, 
TwELFTH JUDICIAL DISTRICT, 

Dauphin County, Pa., May 19, 1967. 
Hon. JoHN J. McCLELLAN, 
Chairman, U.S. Senate Judiciary Subcom

mittee, Washington, D.C. 
DEAR SENATOR McCLELLAN: I have your let

ter concerning my Law Day address before 
the Harrisburg Rotary and other service 
Clubs with the Dauphin County Bar Asso
ciation. Due to the pressure of my work, I 
was unable to reduce my address to writing. 
Nevertheless, I appreciate your inquiry. 

I read recently a statement in the press 
attributed to Attorney General Clark that a 
check of some 2,000 cases in New York City 
revealed thwt only twenty suspects requested 
a lawyer after having received the Miranda 
warning at incustody proceedings in the 
Police Station. I do not recall that any ex
planation was given as to the method em
ployed to arrive at these statistics which are 
almost, if not altogether, incredible. 

If you have any background material as to 
the method by which these statistics were 
obtained, I certainly will be glad to learn of 
it. Even if they are reliable, which I doubt 
very much, there is still an urgent need for 
the passage of Senate Bill No. 674. As long 
as the Miranda doctrine remains as the last 
word of the Supreme Court, a most formida
ble stumbling block to law enforcement still 
exists. 

Last evening Mrs. Kreider and I attended a 
small dinner party at which some Harrisburg 
business men and their Wives were present. 
All expressed amazement and anguish in re
gard to recent U.S. Supreme Court decisions. 
The ladies, though not conversant with the 
tortuous process of reasoning by which these 
decisions were reached, feel very keenly that 
the safety of their persons and property has 
been endangered thereby. In fact, this was 
the topic of conversation which interested 
them the most. I find, as I am sure yeu do, 
that this sentiment prevails in all walks of 
life. All present expressed their admiration 
for the valiant struggle you and your fellow 
committee members are making for the safety 
of all of us. 

Kind regards. 
Sincerely, 

HOMER L. KREIDER, 
President Judge. 

COMMONWEALTH OF PENNSYLVANIA, 
BOARD OF PAR OLE, 

Harrisburg, May 17, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Subcommittee on Criminal Laws 

and Procedures, U.S. Senate, Washington, 
D.C. 

DEAR SENATOR McCLELLAN: Replying to your 
letter of May 11, 1967, in reference to Penn
sylvania Chiefs of Police Association Bulle-

tin and soliciting my views on Senate Bills 
674, 675 and 917, I hereWith submit my 
views. 

I have devoted thirty-five (35) years in my 
chosen profession, Prisons, Probation and 
Parole. This service stairted as a guard, ad
vancing to Warden. It oovers a ten (10) 
year tour of duty in post-war Germany as 
Chief of Prisons and Parole (German) and 
directing the parole system for war criminals, 
I have been in my native State (Pennsyl
vania) directing the State parole system, 
since 1956. 

During this period of service, I have inter
viewed and interrogated well over 100,000 in
dividuals who were convicted by duly estab
lished Courts. Although the general philos
ophy of a criminal (recidivist) is that they 
want to believe everyone is doing the same 
thing they were convicted of, but they were 
not apprehended. To this end, they consider 
themselves unlucky that they were caught. 
A recent parole applicant, convicted of lar
ceny (shoplifting) had only one complaint. 
He felt unlucky that he was caught and con
victed once for an average of fifty such crimi
nals acts and bemoaned the fact that his 
mentor was convicted only once in five hun
dred shoplifting acts. 

His criminal history indicated a thirty
year pattern of shoplifting, during which pe
riod he maintained a respectable family life · 
in his communLty, in which his Wife and 
children mairutained a comfortable existence 
all on funds derived from his pa;ttern of 
criminal acts--shoplifting. This is an excep
tional case, but many others fall into this 
pattern to a lesser de~ee. 

This fits the parisritic criminal. However, 
the murder, or even the rapist, when ap
prehended, is relieved of inner emotions and 
will, at this time, volunteer a confession. 
This confessi~n is highly important, in that 
in both rape and murder, usually only two 
(2) persons are present; the offender and the 
victim. Unless there are methods to learn 
the f<acts, details are available only when the 
accused offender reveals it. Confessions are 
not unusual. Religious training by many de- . 
nominations encourages confessions, even for 
simple or minor acts against religious vows 
and principles. Why should a confession of a 
criminal act be treated otherwise? 

Senate Bill 674 is necessary, if for no other 
reason, to permit the accused a chance to 
express his remorse. In many cases, this is a 
mental relief. The Blll incorporates sufficient 
safeguards to keep confessing voluntary. 
Without the use of voluntary confessions, we 
are indirectly encouraging criminal acts and 
the offender never fully realizes he did any 
wrong. 

I have never experienced a true rehabilita
tion of the offender, without the offender 
realizing the motivation for his acts and with 
some remorse in his makeup. The Alcoholic 
Anonymous Program is successful because the 
first step in AA is to acknowledge the alco
holic addiction, i.e., "I am an alcoholic." 

Some of our present programs for re
changing the criminal are based on excuses 
for his or her acts. This the criminal absorbs 
like a duck to water, fits his ego and his 
thinking. There is no excuse for crime or 
criminals. There is motivation for their acts. 
We know that there are parents unworthy of 
that label. Also, poor economic conditions, 
but that is no excuse for committing crime. 
I was born at a time when my folks were 
struggling econ01nically, but crime was not 
our way of solving our hardships. 

The use of electronic devices are available 
to the criminal and certainly the police 
should not have the restriction for their use. 
In Pennsylvania, we have a gun law-no one 
is permitted to carry a side arm Without a 
special permit. The law's restrictions have no 
effect on those who are engaged in crime. 
They get them and they use them. Why then, 
restric:t law enforcement? 

I am familiar with the contents in Senate 
Bill 917. This, I believe, is a step in the righit 
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direction. States and urban areas with major 
crime problems cannot finance the type of 
crime controls necessary for an effective pro
gram. In the past, our State and local crime 
control budgets increased by an average of 
five percent (5 % ) annually. This did not keep 
pace with the increase in popula.tion growth 
or crime.increase. 

Therefore, before we stress new programs 
and innovations, let us review why some 
p resent programs were not effective. Take 
Parole Services. The President's Crime Com
mission advocates cru:;eloads of thirty-five 
(35) when our present services are averaging 
close to one hundred (100) cases per agent. 

We had a series of innovations under LEA 
and other Federal subsidized or supported 
programs. For the funds spent, you did not 
receive as much in return as would have 
been possible in subsidizing existing services, 
thus providing the workable caseload as is 
now advocated. I am not opposed to innova
tions, but I feel we should first determine 
what programs are effective and then finan
cially support such programs, even if they are 
existing ones. My only concern is Title lli and 
I caution that the emphasis on innovations 
will not be the major goal. 

Senate Bill 917 is necessary and only with 
Federal funds subsidizing State and urban 
budgets can we meet the challenge. 

The part of the crime problem that dis
turbs me most is why are ninety percent 
(90%) of crimes committed unreported. This 
issue needs a closer study than that covered 
in the President's Crime Commission Report. 
If the unreported crimes are ninety percent 
(90%), then our crime rate must be increas
ing at a rate greater than six percent (6%) 
of population growth, a rate of increase based 
on reported crimes. But, more important, 
have our citizens lost faith in our Adminis
tration of Justice? If so, why? If my read
ing of public sentiment is correct, then I 
believe that the citizen has little faith in 
our Judicial process, including the U.S. 
Supreme Court. This is an important issue 
and in our democratic process will be re
flected at the ballot box. The years ahead will 
verify my observations and it will be an issue 
in State and Federal elections. 

The Courts set the tone for our entire crim
inal justice system. This begins with law 
enforcement agencies and runs through the 
process to probation and parole. It is for this 
reason that the judicial process becomes the 
important factor. 

Long delays and postponements in Court 
trials, frequently requiring victims, witnesses 
and others to appear again and again until 
the trial is ended. This factor alone discour
ages citizens to appear as witnesses or even 
the victim, in many cases. The drawn-out de
lays favor the accused and not the victim. 
I~ is this very factor that brings the judicial 
process under public scrutiny. 

I have followed your hearings and believe 
that you are realistic in your approach to 
finding the facts. It is for this reason I have 
made this a lengthy reply to your request 
for my views. 

You have the respect of law-abiding citi
zens and when you speak on a subject you 
instill confidence and the majority of our 
citizens will follow you. Law enforcement is 
grateful that we have in our Congress a friend 
in Court. 

Warmest regards. 
Sincerely yours, 

PAUL J. GERNERT, 
Chairman. 

JENKINS & JENKINS, 
Knoxville, Tenn., April 28, 1967. 

Sen ator JOHN McCLELLAN, 
Senate Office Building, Washington, D.C. 

MY DEAR FRIEND: Remember me? 
Well, I am as active as ever, feel like a 

spring colt, living life with the usual zest 
and pursuing my "trade" with the old-time 
vigor-four murder cases set during the 
month of May. · 

With more interest than I can possibly I, wholeheartedly, endorse the Safe Streets 
tell you I have read of your proposed legisla- and Crime Control Act of 1967 and would 
tion to counteract some of the decisions of appreciate any activity upon your part to get 
the Supreme Court and which in my opin- this legislation passed as early as possible. 
ion as a criminal lawyer have resulted and Very truly yours, 
will result in a traumatic effect on the ad- CHARLES M. WALKER, 
ministration of justice. As a criminal lawyer Prosecuting Attorney. 
I would be expected to agree with some of 
the Court's decisions because they have af
forded so many loopholes for the escape of 
the hardened criminal from the punishment 
he deserves. The reverse of this is true. As I 
look back over an experience of 47 years 
in trying cases in many Courts (now around 
700 murder cases) I. can think of so many 
cases that could have been thrown out of 
Court by the application of the present day 
rules of the Supreme Court and yet in all 
those cases I can't think of a single one in 
which there was a miscarriage of justice. 

The rigid rules now in effect and especially 
those pertaining to the questioning of sus
pects, their confessions and the publicity 
given such cases by the news media have 
made it impossible to secure convictions in 
many cases of obvious guilt, with the result 
that society stands aghast, confused and 
bewildered and suspicious of the integrity 
of the Courts, and the hardened criminals 
glory in the Champions of their cause, that 
is the Supreme Court of the United States. 
Certain members of that Court--at least 
five of them-apparently have their heads 
in the clouds. Would that they would come 
back to earth and give some consideration 
to the lives and safety of society in general. 

I close by saying, "God save the United 
States from the Supreme Court of the 
United States." 

I glory in the stand you are taking. Go 
to it. 

Sincerely your friend, 
RAY H. JENKINS. 

SUPERIOR COURT OF RHODE ISLAND, 
, Providence, May 18, 1967. 

Hon. JOHN L. McCLELLAN, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: My attention 
bas been called by the Council of Judges of 
the National Council on Crime and Delin
quency, of which I am a member, to H.R. 5037 
(Senate S. 917) being a bill "To assist State 
and local governments in reducing the in
cidence of crime, to increase the effective
ness, fairness, and coordination of law en
forcement and criminal justice systems at all 
levels of government and for other purposes." 

I urge its adoption by the Congress as I 
believe it to be in the best interests of our 
Country. 

Sincerely yours, 
JOHN E. MULLEN, 

Presiding Justice. 

OFFICE OF THE PROSECUTING ATTORNEY, 
Charleston, W. Va., May 26, 1967. 

Hon. JOHN L. MCCLELLAN, 
U.S. Senator from Arkansas, Senate Judiciary 

Committee-Subcommittee on Criminal 
Laws and Procedures, Senate Office 
Building, Washington, D .C. 

DEAR SENATOR McCLELLAN: I am extremely 
interested in the Safe Streets and Crime Con
trol Act of 1967, which I understand is now 
being considered by the Senate and House 
Judiciary Subcommittees. 

Recent Supreme Court decisions and the 
report of the President's Crime Commission 
underline the necessity of legislation de
signed to achieve new plans and programs 
in the criminal law field. I · have examined 
the Act and note its concern with a wide 
range of criminal justice, including police, 
courts, corrections and delinquency. 

I am a: member of Governor Smith's State 
Crime Commission and a member of the 
Executive Committee of the National Dis
trict Attorneys Association in addition to my 
official capacity as prosecuting attorney. 

OFFICE OF THE DISTRICT ATTORNEY, 
EIGHTH CmcuIT COURT DISTRICT, 

Decatur, Miss., May 22, 1967. 
Senator JOHN L. McCLELLAN, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR McCLELLAN: Please allow me 
to express my appreciation for ~he very fine 
work you are doing in Congress in seeking to 
enact legislation that will give some relief to 
law enforcement officers and prosecutors. I 
am convinced that the President's Commis
sion on law enforcement and administration 
of justice has not found the answer to our 
problem as shown by the February report 
and supplements thereto. 

I have had numerous cases thrown out of 
Court, or otherwise dismissed, because o! re
cent decisions of the United States Supreme 
Court. Throwing cases out because of slight 
technicalities is not good for the morale of 
law enforcement officers, who in gen~ral are 
doing a very fine job. 

I am convinced that the coddling of known 
criminals is not the answer to our problem. 
The President's commission has missed the 
boat as far as I am concerned. 

Please be assured that your efforts are 
appreciated. 

With kind personal regards and best 
wishes, I am, 

Sincerely yours, 
W. H. JOHNSON, Jr. 

SUPREME COURT OF THE 
STATE OF NEW YORK, 

JUSTICES' CHAMBERS, 
Brooklyn, N.Y., May 31, 1967. 

WILLIAM A. PAISLEY, 
Chief Counsel, U.S. Senate, 
Committee on the Judiciary, 
Washington, D.C. 

DEAR MR. PAISLEY: Please accept my sincere 
thanks for your letter . of May 17th, which I 
have been endeavoring to answer since its re
ceipt. The pressure of work has been so great 
that this is the first opportunity I have had 
to furnish you with the information you 
desire. 

With reference to the question of impor
tance of confessions in criminal cases, andi 
specifically in regard to Judge Sobel's sta
tistical survey, I must inform you as follows: 
After 25 years of active participation in the 
enforcement of the criminal law, as Assistant . 
District Attorney, District Attorney, and a 
judge presiding at criminal trials, I am con
vinced that confessions are by far the most 
reliable evidence in criminal cases. Frequently 
one has doubts with regard to eye-witness 
identifications, and this, I believe, is an area 
which causes great concern to prosecutors 
who, like every other citizen, are most anxious 
not to convict an innocent person. With re
spect to confessions, however, a false con
fession is almost always easily detected, and 
while there are false confessions from time 
to time, they are usually readily recognized 
and disregarded. 

As far as Judge Sobel's figures are con
cerned, these figures are, in my opinion, most 
unreliable, as they were based upon a very 
small cross-section of the actual cases pend
ing in this court during the period which 
Judge Sobel used as the basis for his investi
gation, the reasons being as ·follows: 

Shortly after the decision in the U.S. Su
preme Court case of Jackson v. Denno (378 
U.S. 368), which arose in this court and in 
this state, the Court of Appeals of the State 
of New York laid down certain specific rules 
in a decision entitled People v. Huntley (15 
NY 2d 78) . This decision laid down certain 
rules which were later incorporated in the 
Code of Criminal Procedure of the State of 
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New York (Sec. 813(f), (g), (h) and (i)). 
The statute and the decision required. that 
in a case in which the People intended. to 
offer a confession, they must serve notice 
thereof on the defendant prior to the trial. 
Defendant thereafter had an opportunity to 
demand a hearing to contest the voluntari
ness or the confession. This hearing had to 
be conducted prior to the trial. 

After the decision in Escobedo and Miran
da, any objections to the confession, based 
upon either of these decisions, were similarly 
to be determined in the course of this hear
ing. The District Attorney of this County 
adopted. the practice of serving the required 
notice upon the defendant at the time the 
case was assigned to a trial part--usually two 
weeks to a month in advance of the trial. All 
that was required of the defendant was that 
he serve a notice on the District Attorney 
that he desired. a hearing with respect to the 
issue of voluntariness of the alleged con
fession. 

Judge Sobel, in the computation, used as 
the basis for his estimates only the cases in 
which the District Attorney served a notice 
that he intended. to use the confession at the 
time of the trial. He failed to realize that 
prior to this time all of these cases had at 
least two preliminary conferences before the 
court for the purpose of disposing of the case 
by a plea to a lesser degree of the crime. My 
experience during these pre-trial discussions 
(I sit in a pre-trial part a great percentage 
of the time) has been that approximately 
40% Of all indictments fl.led result in a dis
position in the pre-trial part. From my ex
perience in these parts, I have ascertained 
that at least 75 to 80 percent of the cases 
disposed of in the pre-trial parts were cases 
in which there was a confession by the de
fendant; and by far in the greatest per
centage of the confession cases, the defend
ant was willing to plead to a lesser degree. 
The greatest majority of the cases, in which 
confessions had been obtained, were disposed 
of by a plea of guilty before the case reached 
the stage of being noticed. for trial, and for 
that reason Judge Sobel's figures have no 
validity regarding the importance of the con
fessions, and he has eliminated a large num
ber of cases in which the defendants had 
confessed. and already pleaded guilty before 
the necessity for the service of the notice 
upon the defendant ever arose. 

I pointed this out to Judge Sobel but as 
far as I have been able to ascertain he has 
never rechecked his figures or conducted any 
further survey, either to validate the exist
ing figures or to disprove my assertion with 
respect thereto. 

I am extremely interested. in the Bill intro
duced by Senator McClellan to limit the 
appellate jurisdiction of the Supreme Court 
and jurisdiction of other Federal courts. I 
am afraid, however, of what the Supreme 
Court would do if it were offered. the oppor
tunity of passing upon the constitutionality 
of the Bill. I am inclined to believe it would 
hold that the Bill was unconstitutional and 
that only a constitutional amendment would 
remove the effect of the Miranda decision. 

I am grateful to you for your thoughtful
ness in forwarding to me the various legisla
tive documents and Senator McClella.n's 
speech. If I can be of further assistance, I 
shall be only too glad to cooperate, as I am 
convinced. that we have gone much too far 
in protecting the accused. I ;p.ave always been 
of the opinion that the first 10 Amendments 
were a limitation on the Government of the 
United States and were never intended to 
convey to the Federal government the right 
to limit the activities of the states in their 
enforcement of their penal laws. The col
onists who adopted the Constitution were 
afraid of the Federal government, not of the 
state governments. That fact that for over 
150 years the Constitution was so interpreted 
seems to me to bear out this point of view. 

Sincerely, 
MILES F. McDONALD, 

Justice. 

MARCH 1, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, 'U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SENATOR MoCLELLAN: Members Of 
every law enforcement agency, as well as the 
law abiding public, I think, owe you their 
everlasting gratitude for your concern and 
activity in behalf of good law enforcement. 
Your understanding and that of other mem
bers of Congress regarding the admissibility 
of voluntary confessions, gives hope thait 
something will be done about the crime 
problem. 

Many of the Crime Oommission recom
mendations would no doubt improve condi
tions, some only on a long term basis, but 
to fail to regain a proper balance between 
the rights of the public and that of the in
dividual engaged in crime, insofar as the 
authority of law enforcement officers to in
vestigate and use confessions voluntarily 
given is concerned, would be like budlding 
a strong baseball team and then attempt to 
play the game without the center:fielder. 

There are as you know many causes of 
crime. Among them, the breaking down of 
law enforcement for political expediency, or 
other selfish gain and the exploitaition of 
minority groups whose good members have 
not stood up strong enough for law enforce
inent because they have not realized that 
the majority of the crimes against the per
son have been committed against thcir peo
ple. Also the advocacy by some of the viola
tion of the law that individuals or groups 
may think is unjust, and the philosophy of 
excuse whereby a person who does not have 
everything he would like to have, may be ex
pected. to resort to lawlessness, or because of 
a considered. wrong in some other part of our 
society may be excused. 

There is, another thing that we might well 
be concerned. about and that is that some 
public appointed officials who should be tak
ing a positive position on the type of legis
lation you propose, are not doing so. They 
say that we haven't had proof yet that such 
rulings as Mallory and Miranda have ad
versely affected the crime rate. One reason 
for this might be that reports from prosecu
tor·s, etc., cover only cases where there have 
been indictments. This does not cover what 
police officials across the country know from 
experience. It does not cover multiple crimes, 
nor multiple defendants that can't be 
detected.. 

In 1957, when testifying before the Senate 
Committee on Constitutional rights and the 
House Judiciary Subcommittee we said that 
the Mallory ruling and others, would cause 
a rise in crime, and a lowering of clearance 
in the District of Columbia. Though crime 
had been reduced 35 % in the five years be
fore 1957, it has increased every year siince. I 
believe the full increase has been about 200 % • 

I will not burden you here with a volume of 
cases but let us look at the case of James 
Killough, who made three voluntary con
fess.ions to the murder of his wife, was twice 
convicted but was freed under the law. I am 
sure that this ca&e could not have been 
cleared under Miranda beca~se we would 
never have gotten to the point where he 
would have shown the police where he threw 
her body. Without this there would have 
been probable cause to arrest but not 
probable cause to charge, because the evi
dence was circumstances. 

Apparently the only thing left undeT these 
rulings in this type of case, would be a law 
of chance. The chance that maybe the 
criminal will tell a friend of the crime who 
by some chance might report to police. Or by 
chance maybe he might be caught in the act 
the next time he commits a crime. There is 
no doubt that these rulings have gone too 
far, toward the criminal and have encouraged. 
crime. 

There ~ many other cases that I can 
remember which could not likely have been 

successfully prosecuted at all under present 
law. For instance when the 'Puerto Ricans 
shot up the House of Representatives and one 
escaped from the scene. 

Having served in the Metropolitrun Police 
Dept., Wash., D.C., for about 32 years, the 
last 12 as Chief of Detectives, retiring in 1963, 
I watch with interest your untiring work 
ailong with your committee, on behalf of good 
law enforcement and hope that you can get 
your recommendations through. 

If at any time I can be of assista.noe to you 
please ad vise. 

With best wishes to you, I am, 
Yours very truly, 

EDGAR E. SCOT'l', 
Deputy Chief of Police, Chief of 

Detectives (Retired), Metropolitan 
Police Department, Washington, 
D.C. 

CITY OF COLUMBIA, S.C. 
February 28, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee o:n Crimi

nal Laws and Procedures, U.S. Senate, 
New Senate Office Building, Washington 
D.C. 

DEAR SENATOR: I am in receipt of a mem
orandum from Mr. Quinn Tamm, Executive 
Director of the International Association of 
Chiefs of Police, relative to Bill No. S. 674, 
which is a Bill to amend Title 18, U .S. Code, 
with respect to the admissibility of evidence 
of confessions. 

Senator, I have looked at several major 
cases which were committed. recently in our 
city. Frankly, I could cite many, many cases 
of this nature. We've found that the Supreme 
Court rulings have caused .us considerable 
hardship in preparing cases for Court. They 
have, not only tied our hands in readying a 
case for Court, but burdened us in that 
three or four days are now required to pre
pare a case. In many instances, the suspects 
have gone free, when we knew they were 
guilty. 

It is my personal feeling as a veteran 
officer with 37 years service, 26 as Chief of 
Police, that the Supreme Court rulings have 
hindered law enforcement far more than any
thing that I can recall during my long career. 
The demonstrations by the you th on the 
Civil Rights issues were the beginning of 
crime increase in our nation. In addition to 
this, the Supreme Court rulings have added 
a "stumbling block" in the enforcement of 
law and order in our present day society. 

Very truly yours, 
L. J. CAMPBELL, 

Chief of Police. 

RECENT U.S. SUPREME COURT DECISIONS AF
FECTING LOCAL LAW ENFORCEMENT 

It is our opinion that the recent U.S. Su
preme Court decisions in the "Miranda Case" 
have hindered law enforcement. The Supreme 
Court should give thought to the right of 
law-abiding citizens as weil as the undesir
ables. Under presently-existing conditions, 
the law-abiding citizens, who are victims of 
rape, murder, and other type crimes, have no 
rights. The Supreme Court has leaned over 
so far that they have fallen off the cliff in 
favor of the criminals, in guaranteeing them 
of their personal rights. 

CASE ILLUSTRATION NO. 1 

A subject was apprehended running from 
a resident yard at 2:00 a.m. The residence 
had been burglarized. This subject was 
warned of his rights, that anything he said 
could be used against him in Court, that he 
had the right to engage an attorney before 
answering questions, and, if he could not fi
nancially afford one, the Court would appoint 
one, without cost. This hardened criminal was 
allowed to go free as he refused to answer 
any questions. The owner of this residence 
was unable to identify subject. 
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CASE ll.LUSTRATION NO. 2 

The Crystal Linen Service, 803 Main Street, 
this City, was entered on Christmas Day, 1966. 
The owner came by his business at which 
time two burglars ran out the back door. The 
owner could only describe them as two white 
males. The police apprehended two men, one 
tleeing approximately two blocks from the 
business, who was later identified as one Ken
neth Chapman. He refused to answer any 
question, giving only the name of Bill Spivey, 
which was false. During his incarceration 
\bond was set, but he was unable to make 
it), a report on his fingerprints was received, 
1ndicating that he was an escaped prisoner 
from the State of Georgia, where he was serv
ing twelve years for bank robbery. 

Subject # 2 in this case, one Walter 
Turner, refused to make any statement and 
demanded an attorney. After getting his 
prints off to the Bureau in Washington and a 
report there from, he had been released on 
bond, and it was learned that he was wanted 
for parole violation. As of this date, the sub
ject is still at large. His car was found less 
than a block from the Crystal Linen Service 
with a complete set of burglary tools in it. 
The car was properly registered to Walter 
Turner of Georgia. He was indicted in this 
city for possession of burglary tools. These 
two subjects had entered this business estab
lishment, moved the safe to the rear of the 
building where they were performing a "peel" 
job, and was surprised by the owner. They 
did not enter the safe. 

"This case was marked "cleared" by the 
arrest of Chapman. His attorney advised him 
that, through the Police Department return
ing him to Georgia with no prosecution on 
this end, we were able to clear this case. 
Through advise of his attorney, he re-enacted 
the crime for us, so there is no doubt con
cerning this crime." 

CASE ll.LUSTRATION NO. 3 

A man died and an autopsy was performed 
to ascertain the cause of death. Findings re
vealed poisoning. During the investigation, it 
was revealed that his wife had taken out a 
$5,000 life insurance policy on subject sev
eral months prior to death. The wife was 
brought to headquarters for questioning, but 
prior to leaving home she called her attorney 
who met her at headquarters. On the very 
first question, in the presence of her attor
ney, she was asked, "can you tell us about 
your husband having been poisoned" and this 
concluded the interrogation. The case is still 
unsolved. 

I could, without any difficulty, cite many 
other cases where the "Miranda Case" has 
hindered law enforcement. Since this deci
sion by the U.S. Supreme Court, cases that 
usually took one day to investigate, now take 
three to four days. 

DEPARTMENT OF PUBLIC SAFETY, 
BUREAU OF POLICE, 

St. Paul., Minn., February 24, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SIR: On Friday, February 17, 1967, I 
appeared before your Subcommittee in the 
City of Milwaukee and at that time ·expressed 
to your Committee my views on the effects 
which the Miranda and other Supreme Court 
Decisions have on our police endeavors. To 
reiterate these views and suggestions to you 
would be superfluous. 

However, I feel that it is my responsibility, 
as a representative of local law enforcement, 
to bring to your attention the fact that with
out immediate legislation which will return 
to the police officer some of the tools that 
have been removed by the Supreme Court in 
the past six years, we cannot hope to stop 
crime, or even maintain the present hold
ing action. 

Certainly I have no quarrel With the Presi
dent's Committee on Crime, rior with the 
proposals for the solution of crime in these 

United States. Since theirs is a sociological 
approach to the problem it is obvious that 
we will face many years before there is no
ticeable return on their endeavors. 

Since crime will not wait and attitudes 
cannot be changed over night, it is only 
through direct action by concerned legisla
tors, such as you and your committee, which 
will provide the law abiding members of our 
society some reasonable degree of assurance. 

Sincerely, 
L. E. MCAULIFFE, 

Chief of Police. 

CITY OF MOUNTLAKE TERRACE, WASH., 
February 27, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

SIR: I would take this opportunity, relative 
to your Committee hearings on March 7-8-9, 
to offer what support I can-and echo, I am 
sure, the sincere appreciation of all law en
forcement officials, for your recognition of 
the situation now existing. The current trend 
of thinking in the area of 'civil rights' has 
obviously not included the one which the 
basic and most important--that right to own 
property and to live--both in peace and se
cure from attack. 

The intent of the Constitution was to pro
vide this to the society and, originally, from 
tyrannical acts of the Government. We have 
heard several prominent persons observe that 
the Supreme Court has been amending the 
Constitution, not interpreting it. Since you 
are interested in the results of the "Miranda" 
decision, it Will be most interesting to see 
what will happen now that he has been 
again convicted in Arizona of those charges. 
It is the opinion of many law enforcement 
people and much of society that the Court 
should limit its interest to its basic respon
sibility; its service to the Congress, matters 
of corporate law, monopolies, anti-trust, etc., 
and terminate the right of appeal of indi
viduals involved in crimes at the State Su
preme Court level. 

In the event you do not see a copy prior 
to your Committee hearing, I am enclosing a 
copy of Senate Joint Memorial # 10, State of 
Washington, 40th Session, which urges action 
in this area. 

Peace officers are not an individual seg
ment of our society-they are the representa
tives of society appointed to protect the 
masses against the individuals who elect to 
violate the rules by which we must all live. 
We must, first, take steps to properly select 
and train people for this work, but more im
portant, 'weed' out the ones who are not 
capable of professional attitudes-regardless 
of their present position or length of experi
ence and particularly those in command and 
administrative positions where their unde
sirable philosophy contine to infect the re
cruit officers. We may then refer to it as a 
profession and-with reforms in Courts and 
social conditions which contribute to crime, 
the Peace officer will become again a respected 
member of the community. 

If the present trend is not stopped imme
diately, it will lead to more and more prob
lems in securing men to fill positions as peace 
officers. Almost every City has budgeted posi
tions which cannot be filled-not because of 
salary alone, although this is a factor in 
many cases, but because of a lack of interest 
in becoming part of what appears to be an
other case of the 'vanishing American'. 

If it were not for the public support dem
onstrated in many of our Cities, such as ours, 
many officers would probably leave their po
sitions. Some are waiting-most of them
for the "pendulum to swing back again." On 
this comment, one of our County attorneys 
has commented, "The time may come when 
the pendulum may start its swing, but we 
may find that the clock has been stolen and 
it will be impossible to ask who was the 
thief." 

I have been advised that you are interested 
in possible witnesses to call for the hearings. 
I would suggest that any administrative offi
cial in law enforcement might be used and 
in addition, I would recommend Chief Frank 
Ramon, Seattle Police Department; Professor 
James Thompson, School of Law, Northwest
ern University (States Att'y for the State of 
Illinois at the time of the Escobedo trial 
and who represented the State in the ap
peal); Dr. Max Rafferty, Sup't. of the Cali
fornia State Department of Education, the 
nation's largest school system, who has pub
lished many articles on this subject. Locally, 
in Washington, D.C., Columnist James J. Kil
patrick has some interesting comment on the 
Crime Commission report which he describes 
as "pedantic, professorial, antiseptic." He 
notes there is little perception in the report, 
of the link between crimes and punishment 
and that the area of punishment is very 
lightly treated in the whole of the 340-page 
report. 

We wish you all possible success in the job 
your Committee is about to do--and, one 
which must be done. 

Respectfully, 
ROBERT C. Fox, Chief of Police. 

THE DOORS ARE Now OPEN, THE ENEMY CAN 
WALK IN 

(By pr. Max Rafferty 1 ) 

"The great object of my fear is the federal 
judiciary. That body, like gravity, ever acting 
with noiseless foot and alarming advance 
* * * is engulfing insidiously the special 
governments into the jaws of that which 
feeds them. It is a very dangerous doctrine 
to consider the judges as the ultimate arbi
ters of all constitutional matters. It is one 
which would place us under the despotism 
of an oligarchy."-Jefferson. 

Yes, boys and girls, it was old Tom who 
said this. Not Barry Goldwater. Not even 
Robert Welch. It was Mr. Democracy himself. 
And if this be treason, make the most of 
it. . 

I wanted to point this out right off the 
bat, just in case someone felt called upon to 
brand me a "Let's Impeach Earl Warren" 
member of the you-know-what. The author 
of the Declaration of Independence, the third 
President of these United States, the founder 
and patron saint of the Democratic Party 
is, I hope, above such suspicion, even in this 
murky era of guilt by association and re
buttal by labeling. 

What brought about the quotation from 
the sage of Monticello was the recent United 
States Supreme Court decision opening the 
doors of New York classrooms to avowed 
Communists as teachers and counselors. Jus
tice Tom Clark, in his scathing minority 
opinion, pointed· out almost wistfully that 
his black-robed brethren had, "by this 
broadside, swept away one of our most pre
cious rights-namely, the right of self
preserva ti on." 

It's true, you know. 
When Uncle Sam goes, everything goes. 

The_ courts which protect us. The schools 
which educate us. The homes which nurture 
us. 

As Justice Clark has said, the doors are 
open now. Open to the tamperer, to the 
burglar, to the wild-eyed fanatic with the 
torch. We seem to have the pretty dubious 
prospect of being the only great nation in 
all history to commit deliberate suicide. 

But I guess this self-preservation stuff is 
stuffy and old-fashiqned nowadays. After all, 
how important is a nation's right to defend 
itself as compared to a Communist's right to 
subvert it? 

i Dr. Max Rafferty is superintendent of 
public instruction and director of educa
tion in California, which has the nation's 
largest school system. He is the author of 
best-selling ·books on education. 
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Not very, according to the court majority. 

"Academic freedom"-that's the important 
thing today, even though there are as many 
definitions of this highly subjective phrase 
as there are professors in our colleges. The 
high-court judges have formally given us 
notice that, in their own words, they "will 
not tolerate laws which cast a pall of ortho
doxy over the classroom." 

For "orthodoxy" read "patriotism"-Or 
even "simple decency." 

o, brave new world that hath such judges 
in it! 

Make way now for Prof. Timothy Leary 
and his glassy-eyed cult of LSD. And for the 
beatnik mouthers of the Filthy Speech Move
ment. And for the Mafia and Murder, Inc., for 
that matter. Nothing orthodox about them. 

Why not? 
Good manners are orthodox. So are vir

tuous morals. So is clean speech. So is the 
ability to keep one's hands out of one's 
neighbor's pockets. If orthodoxy now casts a 
legal pall, it is not too farfetched to en
visage the classroom of the future as a 
cross between a Communist cell and a bur
lesque runway where, in the immortal words 
of Cole Porter, "anything goes!" 

If academic freedom now is more impor
tant than morality and love of country and 
sheer survival, then in its name literally any
thing goes. The lid is definitely off, and with 
it the traditional right of American parents 
ever since the founding of the Republic and 
long before to determine through their 
elected representatives just who should teach 
their children what. 

Once, long ago, the Supreme Court in its 
arrogance trampled upon the conscience of 
the country. The Dred Scott decision legal
ized slavery 1n the North and presumably 
riveted it upon the nation for all time to 
come. Within a single decade, slavery was 
dead on this continent to the obbligato of 
gree.t guns and to the outraged. thunder of a 
betrayed and indignant populace. 

So much for the infallibility of the court_ 
Jeff.erson was right. 

So was Lincoln, who once remarked wryly, 
.. A judge ts as apt to be honest as any other 
man. And. n<> more so." 

WASHINGTON STATE SENATE, 
February 20, 1967. 

To: Law enforcement personnel. 
Re: SJM 10--Respect for law and order. 

The deterioration in respect for law and 
order and law enforcement authorities great
ly concerns some of us here in. Olympia. 

The causes are many and varied but a con
tributing factor has been the misinterpreta
tion of our federal constitution by the Su
preme Court of the United States. They have 
read in.to this document ideas which are not 
Written there and which have hampered 
law enforcement. and the protection of the 
public. 

We have introduced SJM lO which is a 
small step toward the solution of this major 
problem. I hope it will bring encouragement 
to you in the performance of your duties to 
know that action is being undertaken in 
this vital area. 

I have the highest regard for the job being 
done under difficult circumstances by ow: 
law enforcement personnel. 

Sincerely, 
SENATOR JACK METCALF, 

21st Legislative District. 

SENATE JOINT MEMORIAL No. 10 OF THE STATE 
OF WASHINGTON, FEBRUARY 1, 196'1 

To the Honorable Lyndon B. Johnson, Presi
dent of the United States, and to the 
Senate and House of Representatives of the 
United States of America, in Congress 
Assembled, and to the Secretary of the 
Department of Health, Education, and 
Welfare: 
We, your Memorialists, the Senate and the 

House of Representatives of the State of 

Washington, in legislative session assembled, 
respectively represent and petitian as follows: 

Whereas, It is self-evide·nt in a nation dedi
cated to preserving the rights of all individ
uals that liberty and justice are not separate 
and distinct concepts; and 

Whereas, It is also evident tha.t if either 
concept is weakened both are in danger; and 

Whereas, The concept of equal justice has 
been jeopardized by recent supreme oourt 
decisions which make conviction of criminals 
difficult or impossible because of technical
ities even where the evidence is incontro
vert ible, or guilt is admitted. 

Now, therefore, Your Memorialists respect
fully pray that the Oongress begin immediate 
action to amend the United States Constitu
tion to clarify the relationsbip between the 
accus-ed and the law enforcem.ent authodties 
with a view toward both s·afeguarding the 
rights of the accused and, at the same time, 
making absolutely certain that the public is 
protected and that justice is upheld. 

Be it resolv ed, That copies of this memorial 
be immediately transmitted to the Honorable 
Lyndon B. Johnson, President of the United 
States, the President of the United states 
Senate, the Speaker of the House CY! Repre
sentatives, and to each member of Congress 
from the State of Washington. 

DuPAGE COUNTY CHIEFS 
OF POLICE ASSOCIATrON, 

Woodbridge, Ill., March 7, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SIR: As legal counsel for the DuPage 
County Chiefs of Police Association, they 
have requested that I write to you expressing 
their views and suggestions reg.ardfng 
Supreme Court Decisions, specific examples 
of such decisions as Miranda. 

I would say that the general feeling among 
these law enforcement people is that the 
Miranda decision and decisions of this na
ture have removed one of their most valua
ble tools in law enforcement investigation, 
and has substantially impaired their ability 
to be of service to the public at large. Also, 
the County of DuPage being a County repre
sented by people of higher than average in
come, educational background, this overlaps 
also into the field of law enforcement, and 
the abuse of law enforcement officials as so 
eloquently recognized by the opinion in the 
Miranda decision is all but unknown in this 
jurisdiction. In the eighteen or more years 
of my own experience I only have on rare 
occasions witnessed or had reported incidents 
Of questionable police behavior. As long as 
this constitutes no problem, the men in this 
jurisdiction feel a tremendous loss in effec
tiveness merely because possibly that in some 
jurisdiction there is a problem constituted 
and they failed to see why this cannot be 
handled on a case to case basis as to the 
individual rights rather than make a blanket 
preclusion of certain police procedures. 

There have been certain cases wherein the 
Miranda decision confronts a problem. As a 
matter of fact my office is presently in col
laboration with one of the local departments 
for investigating a possible homicide involv
ing husband to wife. The Miranda decision 
is so very explicit in police relying upon 
scientific evidence. In this instant case all 
of the scientific evidence, which type of evi
dence on careful review of all criminology 
would be glaring with its limitations, has 
been exhausted. After all Dick Tracy is the 
only one with a space coupe. The only hope
ful solution to this possible homicide would 
be if the errant husband would acknowleqge 
it. If all· of the scientific evidence that we 
have would point toward t"hls defendant, it 
still would not be sufficient as it is all cor
roborative to even commence a prosecution. 

We have another case which we have just 
brought to a conclusion which uniquely 

brings forth a problem I am sure was farthest 
from the jurists' minds, and that is a case 
which was solved akin to the old time bounty 
theory. Factually it is this: two young men 
were very much suspected in a major crime 
in this County, the Chief of the local de
partment investigating being very cognizant 
of the Miranda decision was fearful of ap
proaching the young men, fully admonished 
their fathers that they were suspected and 
that if he gained more evidence would re
turn. He was hopeful that the fathers could 
prevail upon these young men. Within a 
day a reward of substantial proportion was 
posted for information leading to the arrest 
and conviction of those responsible. Immedi
ately this local Chief of Police was awaited 
upon by two characters, each more evil 
probably than those involved, who immedi
ately made statements incriminating these 
two lads, and thereby demanding their re
ward. Of course we commenced a prosecu- . 
tion. I give you this as a rather unique ex
ample of the pitfalls of this decision. 

In discussing this generally with law en
forcement officers many of them have various 
stories to relate wherein they have been ad
vised by those subject to interrogation as to 
what all these rights are and that they the 
subject of the inquiry are somewhat so called 
immune. 

As to my own view, I note that the biggest 
problem has been that the law enforcement 
officer's confidence in his own status has been 
all but destroyed and this is a feeling that 
runs rampant among law enforcement offi
cials that they are almost hesitant to talk to 
anyone. This carries over to a point ~here 
they are placed in an actual position of fear, 
being afraid, during the course of an investi
gation that they Will in some way make a 
mistake and thereby endure grave embar
rassment. This has a very bad effect upon 
their activities. The dangers of this is some
thing we cannot measure as it would be im
possible to determine how many law enforce
ment officials are not making proper inquiry, 
due to this fear. This fear itself ls a very 
natural thing with a conscientious officer 
trying to do his job and trying to do it right. 
He is in a position where he doesn't know 
what is right any more. 

Very truly yours, 
Wn.LIAM V. HOPF, 

State's Attorney. 

CITY OF FRESNO, 
POLICE DEPARTMENT, 

Fresno, Calif., March 1, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws ancl Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR Sm: This correspondence is directed 
to you in response to your request, through 
the International Association of Chiefs of 
Police, for information relative to recent Su
preme Court decisions affecting the admissi
bility of confessions into evidence in criminal 
matters. 

It appears to be well established that the 
Escobedo and Miranda decisions have had a 
decidedly adverse effect upon law enforce
ment. EXamining the fact that law enforce
ment officers are not thoroughly schooled in 
constitutional law, may shed some light on 
the situa.tion. Contributing ro the overall 
problem, however, is the difficulty with which 
lower courts apply the Escobedo and Miranda 
principles. In many instances they are arriv
ing at decisions which are poles apart under 
very similar circumstances. 

The number of convictions and gullty 
pleas have declined drastically since the pre
Escobedo days of 1963. This is in spite of the 
tact that felony arrests have increased 75% 
since 1963. The following table is Included 
for reference. 
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CITY OF FRESNO, CALIF. 

Felony Convic-
arrests tions or Percent 

1963 ____ _______ __________ _ 

1964_ - - - --- ---- -- -- -- -- -- -
1965_ - - -- - --- ---- -- -- -- -- -
1966 ( + 72 percent) __ _____ --

1, 475 
1, 635 
1, 539 
2,042 

pleas 

546 
539 
379 
461 

37 
32 
24 
22 

Figures such as those shown make a trav
esty of the efforts of dedicated law enforce
ment officers. In previous years and through 
1963, there had been a gradual increase in 
the number of felony arrests and the per
centage of those arrests which terminated in 
a conviction or plea of guilty. This trend, 
which I attributed to better police methods, 
was drastically reversed after Escobedo and 
the Oalifornia decision in Dorado. 

Fres·no Oounty Oourt records show that the 
fiscal year 1965-66 experienced a new high 
in the number of felony cases in which crim
inal informations were filed. In spite of this 
new high, the percentage of guilty pleas as 
compared to complaints filed, dropped to a 
new low. The percentage drop in guilty pleas 
amounts to 24% since the pre-Escobedo and 
pre-Miranda era. One of the most disturbing 
facts, however, is that for the first six 
months after the 1966 Miranda decision, dis
missals before trial are already higher than 
for the entire preceding year. 

It may appear rather trite to reiterate that 
the Supreme Oourt has contributed immeas
urably to the above facts, but I am con
pelled to do so. Advancements in training 
police personnel and the utilization of more 
science in crime detection methods are no 
doubt partial solutions to the mounting 
crime toll, but they certainly are not the 
complete answer. There are too many crim~s 
in which no physical evidence of value may 
be found and well trained investigators are 
definitely thwarted when they must tell a 
suspect that he has a right to say nothing to 
them. 

I hope that the above comments may be 
of value to you and wish you success in your 
attempt to remedy this situation. Certainly, 
as the dissenting opinion Miranda expressed, 
no other country in the world has ever had 
such restrictions nor are such restrictions 
founded on a constitutional basis. 

In closing, I respectfully request a copy of 
your Bill S. 674 and, if possible, an abstract 
of the hearing to be held by your committee 
on March 7 through 9. 

Sincerely, 
H. R. MORTON, 

Chief of Police. 

CITY OF YONKERS, 
DEPARTMENT OF PUBLIC SAFETY, 

Yonkers, N.Y., April 11 , 1967. 
Hon. JoHN L. McCLELLAN, 
U.S. Senate Office Building, 
Washington, D.C. 

DEAR SENATOR: I know Of your inquiry into 
the effects of the Miranda decisions on law 
enforcement agencies at all levels, and I am 
transmitting herewith some views for your 
consideration. 

Immediately following the Miranda deci
sions, our community experienced a sharp 
rise in crime in most of the categories of the 
F.B.I. crime statistics. This trend is contin
uing. The areas most affected are burglaries 
and larcenies. There is UJSually a dearth of 
physical evidence and lack of eye witnesses 
for crimes of this type, hence if confessions 
and admissions are drastically reduced, the 
number of clearances of these crimes will 
diminish, and the burglar and thief will be 
permitted to pursue his course of crime. 

Our experience has been, before Miranda, 
it was not uncommon for us to obtain volun
tary confessions and admissions, which have 
been instrumental in many instances for 
convicting a suspect and gaining valuable, 

necessary informaition pertaining to other 
crimes. This vital a.nd productive area of 
criminal investigation has disappeared since 
Miranda. 

The figures from our records are ill us.tra
tive of this point. In 1964 we had 129 bur
glary arrests, in 1965 we had 165 burglary ar
rests, but in 1966 there were only 126 bur
glary arrests. The Miranda decision was a 
definite factor. affecting these figures. Since 
June 13, 1966 our Detective Division has con
ducted 4,183 investigations (with 573 arrests 
in 1966) and has not received one written 
waiver of rights and written admissions of 
past crimes. Our combined burglary and un
lawful entry figures (as the F.B.I. requires 
them) disclose that we had a total of 157 
arrests for these two categories with 95 oc
curring for the first half of 1966 and the bal
ance of 62 for the second half of 1966. 

I believe there are also intangible factors 
flowing from Miranda which cannot be pin
pointed by statistics. The resourceful dedi
cated police officer, engaged in ' pursuing 
crimes, particularly against property, of 
necessity feels a sense of frustration and de
moralization .. On the other hand, the crimi
nal must be elated by Miranda, encouraging 
him to greater and more brazen efforts. 

I have followed closely the efforts at the 
federal level to thwart spiraling crime against 
our nation, read with interest the efforts of 
the President of the Crime Commission. I 
have also read with great interest proposals 
forwarded to Congress by the President for 
making our streets safe. I believe many of 
these proposals to elevate the status 
of police officers to a professional basis are 
excellent. 

However, the President's proposals, in my 
humble judgment, fail to provide the most 
indispensable tool, namely legalized wire 
tapping and eavesdropping. I would strongly 
urge the Congress to clarify and authorize 
wire tapping and eavesdropping for law en
forcement officials. In appealing for this pow
er, I am not unmindful of abuses that could 
arise, and I would also strongly recommend 
stringent safeguards, such as we have pro
vided in our New York State Constitution for 
such procedures. 

Finally, I would urge the Senate carefully 
review the qualifications and background of 
Federal Judges, whose confirmations they 
provide. 

Respectfully, 
DANIEL F. MCMAHON, 

Commissioner of Public Safety. 

DEPARTMENT OF PUBLIC SAFETY, 
BUREAU OF POLICE, 

Portland, Oreg., January 10, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Subcommittee on Criminal Laws 

and Procedure, U.S. Senate, Washington, 
D.C. 

SIR: Multnomah County District Attorney 
George VanHoomissen, through his Chief 
Criminal Deputy Desmond D. Connall replieEJ. 
to your recent request for experience regard
ing the Miranda decision. This office has been 
furnished a copy of this reply with a request 
for comment. 

We are in the same position as the District 
Attorney's Office in that we are sure sub
stantial damage to law enforcement has re
sulted from this decision. However, we find 
it most difficult to statistically substantiate 
this damage. In fact, the police are probably 
in a · better position than others to evaluate 
the results of the decision as we are not only 
cognizant of cases lost in court, but are also 
acutely aware that many cases including 
homicides have not been solved as a direct 
result. 

This office is particularly disappointed that 
the Oregon legislature is opening its biennial 
session this week without legislation on this 
subject to be considered. This is probably 
true because neither we on the local level 
nor the office of the State Attorney General 

can visualize legislation that would not be 
struck down by the United States Supreme 
Court. 

Be assured we will watch your activities in 
the Congress with great interest and will for
ward any information coming to our atten
tion that would be helpful. 

Respectfully, 
DONALD I. McNAMARA, 

Chief of Police. 

THE VILLAGE OF INDIAN HILL, OHIO, 
POLICE DEPARTMENT, 

March 22, 1967. 
Hon. JoHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Buiding, Washington, D.C. 

DEAR MR. McCLELLAN: Since Miranda, we 
have had a great many discussions he·re 
am.ong us on the Indian Hill Rangers force, 
and in the Hamilton County Police Associa
tion of which this Village is a member. We 
have had the benefit of speakers at Associa
tion meetings who have been pro and con 
Miranda. As an isolated case, we conclude 
that Miranda made some sense, but as a 
general rule of Law, it has crippled law 
enforcement agencies. Consequently, we have 
come to a conclusion which I feel I should 
like to have before the Senate Subcommittee 
on Criminal Laws and Procedures. 

Prior to Miranda, the Courts always inves
tigated confessions to ascertain whether or 
not they were voluntarily given. Certainly 
there is no reason why a confession volun
tarily given should not be used against a per
son whether he has had counsel present or 
not. So my conclusion is that while the 
Courts might examine confessions with a 
greater degree of particularity and care than 
they did before with respect to whether they 
are voluntary or coerced, it seems to me that 
we ought to get back on the pre-Miranda 
situation, where a confession voluntarily 
given, and without coercion, is admissible 
into evidence. 

Kindest regards and with good wishes for 
your endeavors on behalf of the law. 

Sincerely yours, 
JOHN H. DIEKMEYER, 

Chief of Police. 

VILLAGE OF GENEVA-ON-THE-LAKE, 
Ashtabula County, Ohio, March 20, 1967. 

Hon. Senator JOHN L. McCLELLAN, 
Democratic Senator from Arkansas, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR: I am writing this letter in 
support of your protest against the Supreme 
Court decisions and giving you my backing 
in this matter. 

Speaking for myself and my fellow officers 
of this department, we would like to see a 
move towards a constitutional amendment to 
help the police of this great country, rather 
than laws that hinder the police from doing 
their job. 

I know that in the past, it probably has 
been the stupid police officers causing "the 
infraction of the rules" by violating some 
criminal's rights has brought about these de
cisions of the Supreme Court. It seems to me 
that the Supreme Court has worried too 
much about the criminal's rights and has 
forgotten that there are quite a few million 
honest people in this great country that have 
rights too, against lawlessness and crime. 

Crime, as you know, Senator, is climbing at 
an alarming rate and the only way to curb it 
ls to give the police officer some tools to work 
with, such as good laws. The police officer 
can't be a miracle man in trying to solve a 
crime without the help of the law. He can 
only do so much. 

Again, I say to you, Senator, I am backing 
you. We, the police, need help if we are to 
stop the rise in crime. I wish we could have 
met in person in order to discuss our views, 
but this being impossible, I am writing this 
letter and hope it meets with your approval. 
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If I can be of a.ny more assistance in this 

matter, please feel free to call upon me. 
Thank you, Senator, for your ttme in reading 
this letter. 

Sfncereiy, 
EbWARD G. KEMERArr, 

Chief of Police. 

CITY OF WESTFIELD, MASS., 
POLICE DEPARTMENT, 

March 17, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SIR: I am enclosing a clipping which 
appeared in the Springfield Union issue of 
March 16, 1967. 

This clipping will indicate one of the 
many instances In which police are ham
pered by the recent Supreme Court decisions. 
In this case a gang fight between young 
people with knives and razors ended with 
the murder of one young lad nineteen years 
of age. 

Because of the decisions this group of 
young people could have gotten away with 
murder. Also because of· the liberalized pa
role laws one of these youths who received 
a sentence of five years and a day in the 
state prison can be released on parole in 
fourteen months. 

Everybody talks about the increasing crime 
situation. but as yet it has not been attacked 
from the proper angle. 

The report of the President's Crime Com
mission on Law Enforcement and Adminis
tration of Justice does not seem to have 
touched the real reasons for the crime situa
tion as it exists today. 

There is much talk about what to do to 
correct these conditions, but most of what 
has been done to date seems only to take 
the props away from the law enforcement 
omcers who are charged with their duty of 
investigating crimes, apprehending crimi
nals and bringing them before the courts. 

It appears that in many of these decisions 
the Supreme Court in its deliberations has 
gone far beyond the intent or meaning set 
forth in the Constitution. 

I hope that this clipping will indicate to 
you what we are up against, and this con- . 
dition exists nationwide. 

If there has to be an amendment to the 
Constitution or guidelines set down to con
trol the Supreme Court or to reverse or cir
cumvent their recent decisions I hope that 
you and your committee and Congress will 
effect what has to be done. 

Very truly yours, 
MALCOLM DONALD, 

Chief of Police. 

INTERNATIONAL CONFERENCE 
OF POLICE ASSOCIATIONS, 

Washington, D.C., March 18, 1967. 
Re S. 674, 90th Congress, First Session. 
Hon. JOHN L. McCI.ELLAN, 
Chairman, Subcommittee on Criminal Laws 

and Procedures, U.S. Senate, Senate Of
fice Building, Washington, D.C. 

DEAR SENATOR McCLELLAN: The Interna
tional Conference of Police Associations rep
resenting over a quarter of a Illillion police 
omoers in the United States and oanada, 
Wishes to be included in those who endorse 
your efforts to get legislation thru Congress 
to remove the handcuffs from policemen 
placed there by the Supreme Court decisions. 

We have in mind the fact that murderers 
and rapists are being released daily through
out this Nation because of the recent Su
preme Court decisions that say their rights 
have been violated. What about the innocent 
people who were murdered or raped? What 
concern is there for the proteclion of the law
abiding citizen who is afraid to walk our 
streets? 

Computers will not decrease crime. A well
paid, well-·trained polioe omcer walking the 

beat will decrease crime; he is the front line 
soldier in the war against crtme. The same is 
true in the Arm.y--expensive planes are fine 
but we still need the foot soldier. 

The I .C.P.A. represents the soldier in the 
war aga,inst crime, however, without the help 
by Oongress, the courts and an aroused citi
zen, we are going to lose the war against 
crime. 

We endorse S. 674 on which you have been 
holding hearings. Give us the tools to work 
With and you wilI see tide turn in our favor 
and the war will be won. 

Respectfully yours, 
ROYCE L. GIVENS, 

Executive Director. 

POLICE DEPARTMENT, VILLAGE 
OF MAPLEWOOD, 

Maplewood, Minn.,MaTch 14, 1967. 
Hon. JOHN L. MCCLELLAN, 
Chairman,. Se.nate Subcommittee on CTiminal 

Laws and PToced.ures, Washington, D.C. 
Honol'able SENATO& McCLELLAN: It is with 

a great deal of interest and appreciation that 
I learn of your efforts to alleviate the eifect 
of recent Supreme Oourt decisions and your 
support of law enforcement. The apathy of 
dedicated career law enforcement. people as 
the result. oi recent restrictive Supreme Court 
€le-0isions is very ala.rilling. 

1 would like to relate an incident wbich I 
personally experienced in our police station 
recently. An omc- equipment salesman, a. 
long· tim.e friend and solid citizen, ca.me into 
the station and handed me a newspaper clip
ping from ·a Sunday edition of the st. Paul 
paper which I am enclosing a copy of. He 
said in a facetious manner, "Is this you?" I 
proceeded to relate examples of siillila.r cases 
we have been exposed to and how we have to 
stop people from willingly and voluntarily 
telling us the truth, to advise them they have 
the ngh.t to remain silent, to have an attor
ney, and anything they tell us may be used 
against them in oourt. Incidentally, on more 
than one occasion, after telling them this, 
they become alarmed and ·apprehensive and 
refuse to say more. Once they refuse we are 
prohibited from any further questioning or 
discussion of the case with them. · 

After I completed pointing out these prob
lems to my friend, he took out his order book 
and inquired of our Policewoman if we de
sired to order any supplies. At this point I 
challenged him as to whether he had pointed 
out her rights in our compe.titive, free enter
prise society to know he has good competitors 
and to get other prices before she placed any 
orders. It readily was obvious to him he 
wouldn't make many sales nor would any 
other salesman if he were required, to advise 
each of their customers of this before they 
made a sale. This analogy, I believe, more 
than explains our problems of "no sale" in 
interrogation of suspects after we a.re obliged 
to tell them of their rights. 

More and more we are faced with the sad 
fact that the search for truth is' secondary 
lh today's law enforcement and courts and 
instead it has become a great battle of tech
nicalities. The honest citizen is the loser as 
well as the dedicated policemen when admit
ted criminals are turned loose to terrorize 
and prey on the public. 

Again, I commend your efforts in behalf 
of law enforcement and urge and solicit your 
continued support. 

Sincerely yours, 
R. W. SCHALLER, 

Chief, Maplewood Police Department. 

THE CITY OF PIERRE, 
POLICE DEPARTMENT, 

Pierre, S. Dak., March 13, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Subcommittee on Criminal Laws 

and Procedures, U.S. Senate, Washing
ton, D.C. 

DEAR SENATOR McCLELLAN: 'rbis replies to 
the memorandum from the International 

Associa tlon of Chiefs of Police, with regard 
to recent Supreme Court decisions effecting 
law enforcement. 

The Miranda decision has had far-reaching 
effects on law enforcement particularly in 
the field of interrogation, confessions and 
detention. 

While our city is comparatively small at 
around 13,000 population, it can be assumed 
that the problems are much more pro
nounced in the larger metropolitan areas. 

Very truly yours, 
MORRIS' MICHAELSON, 

Chief <>f Police. 

CHARLOTI'E, N.C., 
March 14, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crimi

nal Laws ancl Procedures, Washington, 
D.C. 

MY DEAR SENATOR McCLELLAN: So much 
has been written and said on both sides of 
the issue of Supreme Court restrictions on 
ponce practices, that ram hard put to reveal 
anything novel. r feel that the effort to do 
so would only add to the quantity and not 
the substance of the debate. 

I :feel the need to have all reasonable too?s 
at hand to do my job. Interrogation under 
most conditions is a very valuable and rea
sonable tooL Our investigative efforts are suf
fering because this methOd Is available to us 
under only the most limited conditions. As 
a realist, I know the technique has been 
abused at times. But punishing al! the poiice 
for the transgressions of' a few (assuming 
transgressions did occur), in the final anal
ysis harms the public, not just that segment 
it employs for protection. It would seem 
equally logical to indict all Amerfcans be
cause some oommit crimes. The restoration 
of more liberal interrogation practices is not 
something to be done for the police--it is of 
benefit to the American peoplel 

Needless to say, I endorse efforts ~at will 
help restore a bit of public peace of Illind 
and oonfidence in government to maintain 
order. If the residents of this area of North 
Carolina qualify as valid Indicia of natronal 
public sentiment, r think the people want 
to give their poUce proper means to gain con
trol of the crime problem. Specifically, they 
wonder why it ls "wrong'" to question persons 
suspected of crime. They wonder ff it is really 
true that the police cannot be trusted to 
observe the rights o! citizens. They want 
the police to discharge their duties positively 
and y;ith authority. I think they resent the 
intrusion of the court, distinguished and 
lettered as it may be, into matters affecting 
their safety and freedom from fear. 

Sincerely, 
JOHN E. INGERSOLL, 

Chief of Police. 

COLORADO STATE PATROL, 
Denver, Colo., March 9, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crimi

nal Laws and Procedures, Washington, 
D.C. 

DEAR SENATOR McCLELLAN: In recent years 
the law enforcement profession has been con
fronted with problems stemming from deci
sions handed down by all court jurisdictions 
from the lowest to the highest, but no case 
decision has had such a pronounced effect as 
the recent decisions handed down by the U.S. 
Supreme Court in the Miranda and Escobedo 
cases, along with other case decisions based 
upon the same general conceptions. 

I am certain that every well informed po
lice adillinlstra tor will agree that more train
ing is necessary to equip the officer with 
greater knowledge in the area of proper pro
cedures in arrest, investigation and court 
preparation .and presentation to more effi
ciently and effectively carry out his duties 
as a police officer. Furthermore, all Iaw en
forcement agencies and their personnel be-
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lieve that their primary duty is to safeguard 
the rights of all the people, and to insure 
that this first responsibility of law enforce
ment is carried out. Many departments, in
cluding my own, have instituted instructions 
by the judiciary of the state to properly in
form the officer in procedures which best 
accomplish this requirement. 

Certainly no law enforcement agency seeks 
to deprive any person of his rights in any 
way and it is equally certain that the courts 
do not seek to deny any person of his rights 
afforded by the law of the land. However 
under the recent decisions in the cases in 
question here, the rights and actual safety 
of the majority are being undermined by 
the in tense eagerness of the courts to assure 
the accused that all technicalities, language 
loop holes, procedural evasion routes, etc., 
are afforded him even at the expense of the 
real reason for a trial in the first place--that 
of establishing whether or not the person 
actually did commit the clime for which he 
is being tried. 

Law enforcem.ent agencies are being 1'orced. 
by court decisions to become justices them
selves to determine, not whether a crime has 
been committed and whether they have the 
person who committed it, but whether or 
not they h'ave plugged all the quasi-legal and 
legal loop holes involved in order that the 
courts may be presented with the basic 
factual evidence to decide whether the per
son is in fact guilty of the offense for which 
he has been charged. Because of the trend 
of the courts for leaning over backward in 
favor of an accused person in all types of 
crimes, the law enforcement agency must 
base the decision to arrest, to investigate, to 
present evidence o.n previous court deci
sions and not on the facts of the case: Was 
there a crime committed and is this the per
son by whom lt was committed? 

Although the decisions in question here 
were handed down in crimes classified as 
felonieS, the effects of these decisions are 
permeating the entire gamut of law enforce
ment from simple misdemeanors to murder. 
In the area of traffic law enforcement, where
in the Col-0rado State Patrol has its most 
important responsibility, the decisions have 
had an adverse effect not only on the per
sonnel within the agency but the general 
administrative policies of the department as 
well. The decisions have created a disrespect
ful attitude on the part of the public toward 
the enforcement profession, as well as a dan
gerous attitude of distrust of the judiciary at 
all levels. Law enforcement has no answer 
for the injured innocent party in a court 
case who asks: "How can a person who has 
admitted his guilt have action against him 
dismissed on a prooedural or language tech
nicality that has nothing whatsoever to do 
with the facts of the case?" 

The best interests of the majority are not 
being served when a person apprehended 
and charged with any type of crime is at 
liberty to say anything he chooses or to 
say nothing at all, can refuse to cooperate in 
any way with law enforcement officers or the 
prosecution, then admit his guilt in court 
and still be acquitted because the exact 
letter of the information and instructions 
given him by any one of the agencies in
volved was in error, the error itself having 
nothing whatsoever to do with the facts of 
the case. 

Recently the Supreme Court of Ohio ruled 
in the case of a part time enforcement officer 
that, because of his part time affiliation with 
law enforcement, he should know his rights. 
Therefore, even though he was not mad~ 
awaTe of his rights, his conviction in a man
slaughter case wa.s upheld. This example is 
included to point up the lack of uniformity 
in the highest courts in the land and serves 
to further complicate the oomplex problem 
of the police in attempting to carry out their 
sworn duties. 

The attitude trend of persons involved in 
traffic cases has meant a steady decrease of 
respect for the right and wrong of the inci
dent in relation to the safety of persons and 
property and the laws which were passed to 
insure these, and a steady increase toward 
the conception that the worst thing about 
a traffic accident ls the civil claims portion 
rather than the legal and moral aspects. 

If there ls a continuation of the present 
trend of the courts of protecting the law
breaker to the extent that the law-abiding 
citizen, who is still in the overwhelming 
majority, can no longer feel that he is 
protected from the free roaming of any and 
all kinds of criminally inclined persons, the 
incidence of traffic accidents for example will 
rise to enormous proportions without any 
foreseeable way to solve the problem. 

The decisions in fact and in effect penalize 
the law-a.biding citizen by increasing the cost 
of adjudication of all types of cases which 
he the taxpayer must assume. His confidence 
in those to whom he entrusts his safety and 
rights as a citizen is undermined and his 
respect and support toward the police and 
the courts is declining to a point of distrust 
and antagonism. 

Changes have been made in nearly all 
functions of government to keep pace with 
the ever-increasing problems caused by war 
population explosion and increased mobility 
of a nation on wheels. Certainly it is now 
evident that the safeguards which have been 
instrumental in the swift progress of this 
country must now be altered and improved 
to take care of today's problems today. The 
laws must be improved in every way it is 
possible to do so to safeguard the rights and 
well-being of the majority of the people in 
this nation who do not break the law, as 
well as to guarantee that swift, impartial jus
tice will be dealt the lawbreaker. 

If the court decisions continue to free the 
criminal. on technicalities to the ultimate 
detriment to society as a whole, it is sug-. 
gested that the constitution be changed to 
insure the rights of the majority of the 
people instead of the criminal element who 
presently find very little deterrent toward 
crime in the courts today. 

Very truly yours, 
G. R. CARREL, 

Colonel, CSP, Chief. 

CITY OF EATON, 
Eaton, Ohio, March 13, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crimi

nal Laws and. Procedures, Washington, 
D.C. 

DEAR SENATOR MCCLELLAN: I recently re-
ceived a memorandum from my professional 
assooiation, the International Association of 
Chiefs of Police, indicating your particular 
interest in hearing additional views and sug
gestions regarding Supreme Court decisions 
concerning law enforcement. It is certainly a 
pleasure to know of your interest in this 
matter because the decisions have created 
serious problems for law enforcement and 
we need distinguished persons such as your
self to lead an effort to correct the situation. 

Your statement about tenuous technicali
ties giving freedom to criminals is so true-
turning criminals loose because of minor 
technicalities or an insignificant error in pro
cedure surely is not justice. Invariably so
ciety pays dearly for such actions. 

Our major concern arises from situations 
in which we have a good suspect regarding 
a crime, yet lack sufficient information to 
formally charge him. We advise him of his 
rights and this raises the first problem. Being 
a small city, and being short of funds like 
most cities, we cannot afford a teleVision 
taping system or the like to provide proof 
that we have properly advised the suspect of 
his rights. Therefore, we must rely on per-

sons to witness our explanation of rights. 
Finding persons having absolutely no in
volvement in the case or with the police 
(no friends, relatives or acquaintances, for 
instance) is difficult at best and virtually 
impossible at 3 :00 A.M. some morning when 
the questioning is not to be delayed. 

Once we cross that hurdle the next one 
is often immediately in front of us. The 
suspect wants counsel and says he can't 
afford it. Since we don't have sufficient in
formation to formally charge him and, there
fore, give the court the responsibility for ap
pointing counsel we are quickly stymied. And 
in Ohio appointed counselors are not paid 
unless the case actually goes to court. The 
problem is obvious. 

So, somehow, counsel is obtained and we 
are ready to question. Likely as not we are 
pitting a $5,500 a year patrolman with a 
high school diploma against the suspect and 
his well-educated attorney. Such patrolmen 
make honest, and usually very insignificant, 
mistakes-the suspect and his counsel sit 
back, say nothing useful and yell .. foUl" at 
an opportune time in court. 

Police morale is at an all-time low. Law 
enforcement is losing (and never obtaining) 
good men. We are working hard to improve 
training, salaries and working conditions, and 
stand ready to do whatever can be done to 
'eliminate the above-described dilemma, but 
we need your help. 

Sincerely, 
HOWARD STOTI'LEMmE, 

Chief of Police. 

PENNSYLVANIA CHIEFS OF 
POLICE ASSOCIATION, 

March 6, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Subcommittee on Criminal Laws 

and Procedures, U.S. Senate, Washington, 
D.C. 

MY DEAR SENATOR: This letter is written in 
my capacity as Chief Counsel for the Penn
sylvania Chiefs of Police Association, and 
pursuant to a conversation held this date 
between myself and the Honorable Homer L. 
Kreider, President Judge of the Courts of the 
County of Dauphin, Commonwealth of Penn
sylvania. 

My friend, Judge Kreider, has advised me 
that he expects to appear before your Com
mittee on Thursday, March 9, 1967, at your 
invitation, to offer testimony on behalf of 
U.S. Senate Bills 674, 675, 678, and 917. 

The Pennsylvania Chiefs of Police Associa
tion is heartily in favor of the enactment of 
all of them. 

We are of the opinion that there is no one 
that is as well qualified to pass upon the 
admissibility of confessions, the subject of 
Bill 674, as the Judge who presides over a 
trial and the jury who will hear the testi
mony of the witnesses and determine the 
credibility to be placed thereon. 

I was, for sixteen years, a member of the 
Board of Pardons of this Commonwealth. 
During this time, I heard more than 17 ,000 
appeals for executive clemency. I am firmly of 
the opinion, as the result of this experience, 
that the ca use of justice will be harmed if 
the present pronouncement of the Supreme 
Court, relative to confessions, should stand. 
In my professional experience and in my 
public life, I am convinced that the safe
guards presently invoked by the Courts of 
Pennsylvania are adequate in protecting the 
rights of those who may confess to criminal 
wrongdoing. 

At the last Annual Convention of our As
sooiation, we unanimously adopted a resolu
tion urging the use of wiretapping when, 
and only when, the same is subject to the 
strict control of the courts. I understand 
that this is the purpose which .is sought to be 
achieved by U.S. Senate Bill 675, known as 
the Federal Wire Interception Act. 
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We are also in favor of both Senate Bills 
678 and 917. We believe that those charged 
with the duty of law enforcement need all 
the assistance they can get in the war against 
such as the Mafia. 

The results sought under Senate Bill 917, 
can be best achieved by keeping federal in
tervention to a minimum in its administra
tion. We are wholeheartedly opposed to using 
such a Bill as a means to establish a federal 
police force. 

I shall be pleased to have duplicate copies 
of all four of the above numbered Bills and 
copies of your addresses made on January 25 
and February 23 of this year, forwarded to 
myself and to Francis J. Schafer, Executive 
Director of the Pennsylvania Chiefs of Police 
Association. 

We are delighted that in Judge Kreider 
we will have a most eloquent spokesman on 
behalf of the citizens of the Commonwealth 
of Pennsylvania. We trust that you will heed 
his words, spoken out of a wealth of experi
ence, both as a practitioner of the law and 
as a tested and humane jurist. 

Respectfully yours, 
WILLIAM S. LIVENGOOD, •Jr., 

Chief Counsel. 

COMMISSION GOVERNMENT, 
Memphis, Tenn., March 13, 1967. 

Hon. JOHN McCLELLAN, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: Having been in 
law enforcement for over 25 years, and vitally 
interested in the crime picture, and trend, 
may I take this opportunity to urge you oo 
keep up the fine work you are doing to assist 
law enforcement. 

We urgently need support, and new laws 
of search and seizure, and something definite 
on defining rules on confessions, and the 
adinissibility of confessions. This is also true 
on interrogations. 

I adinire you, and your efforts in this di
rection, and if I can assist you, or your ef
forts, please call on me. 

Your truly, 
CLAUDE A. ARMOUR, 

Commissioner of Fire and Police. 

CALIFORNIA POLICE CHIEFS Assoc~
TION, INC., 
Monterey Park, Calif., March 3, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, Washington, D.C. 
DEAR Sm: As the Chairman of the Senate 

Subcommittee on Criminal Laws and Proce
dures, I earnestly request that you give se
rious consideration to legislation or even 
Constitutional Amendment oo overcome the 
effect of some of the recent Supreme Court 
Decisions in the field of criininal laws. 

The Miranda Decision has created many 
technical problems within the J.'lanks of law 
enforcement. Arrests are being made by po
licemen but complaints are not issued by 
District Attorneys because of some purely 
technical errors. 

In the field of search and seizure, nar
cotics cases in jurisdictions as small as ours 
are being lost for the same reason. 

It is hard for me to imagine how this 
country grew as great as it has over the last 
190 years while, at the same time, depriving 
the people of the rights enumerated in such 
landmark cases as Mapp, Escobedo, Miranda, 
and others. 

I'm sure that Chief of Police Thomas Red
din of Los Angeles would make an excellent 
witness for your Committee and could docu
ment factual illustrations. 

Many gOOd wishes to you on this hearing. 
You have been fighting this battle for many 
years. Law Enforcement is behind you. 

Very sincerely, 
ALLEN SILL, 

President. 

MARYLAND CHIEFS OF 
POLICE ASSOCIATION, 

Baltimore, Md., 
March 10, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Subcommittee on Criminal Laws 

and Procedures, Committee on the Judi
ciary, Senate Office Building, Washing
ton, D.C. 

DEAR SENATOR MCCLELLAN: The Maryland 
Chiefs of Police Association would like to go 
on recoro supporting S 674 intended to 
amend Title 18, U.S. Ood.e, with respect to 
admissibility evidence of confessions. We feel 
very strongly in support of any legislation 
lessening the restrictions placed upon law 
enforcement officers in their efforts to per
form their duties within the framework of 
our Constitution. 

Please accept the commendation of this 
organization for the work performed by your
self and your subcommittee in respect to 
assisting the law enforcement officer to cor
rectly and honorably perform his job. 

Yours very truly, 
WILLIAM F. REYNOLDS, 

President. 

DEPARTMENT OF POLICE, 
Buffalo, N.Y., March 7, 1967. 

Hon. JoHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, Washington, D.C. 
DEAR SENATOR McCLELLAN: It is the writer's 

feeling the United States Supreme Court, as 
presently staffed, is embarked on a course 
ultimately destined to exclude confessions 
from evidence in criminal trials. 

My experience has been a confession can be 
as reliable and competent as any parol evi
dence provided trial courts remain alert to 
assure an offered confession was voluntarily 
given. The experience in Buffalo has been 
most persons will not make any statement in 
the course of investigation of a criine when 
advised they are entitled to the presence of 
an attorney, and, if unable to afford an at
torney, one will be supplied them. 

I have reservations about amending our 
Federal Constitution, but it does seem pos
sible Congress can enact legislation (without 
Constitutional Amendment) to give law en
forcement officers, as part of their investiga
tory duties, some time to interview and in
terrogate a suspect and to provide for court 
admissibility of a confession obtained with
out force or duress. 

I have enclosed herewith some specific ex
amples of the effects of the Miranda decision 
on prosecutions in our local criminal courts. 

Our Chief of Detectives, Mr. Ralph V. 
Degenhart, could provide your Committee 
relevant data. However, my opinion is Mr. 
Fred Inbau, Professor, Northwestern Univer
sity Law School, is most able to present your 
Committee the views herein expressed. 

Thank you for the opportunity given me 
to communicate with you. 

Sincerely, 
FRANK N. FELICETTA, 
Commissioner of Police. 

MARCH 6, 1967. 
To: Frank N. Felicetta, Commissioner of 

Police. 
From: Leo J. Donovan, Lieutenant Com

manding Homicide Bureau. 
Sm: The following is submitted pursuant 

to your direction to forward examples of the 
effect of recent United States Supreme Court 
decisions affecting the obtaining an ad.mis
sion in evidence of statements and confes
sions in criminal cases : 

1. In this case, a crime that happened in 
the midsummer of 1965, a man was brutally 
beaten and robbed on Jefferson Avenue in the 
City of Buffalo. He died as a result of the 
beating and stabbings he received at the 
hands of two assailants. The assailants took 
a considerable amount of money from him 
and made their_ escape. They did everything 

they could to protect themselves from detec
tion by wiping walls of their fingerprints, 
wiping their hands free of blood, taking a 
back route to leave the scene without being 
observed, changing their clothes, trying to 
destroy blood-soaked clothes, going down
town and purchasing new clothing, and later 
in the day, making arrangements to leave the 
city. They hired a third individual to drive 
them to New York. Information was gained 
by the Police Department as to the method 
they were going to use to leave the city, the 
make of the car, the name of the owner of 
the car, the license number of the car, and 
the intended route they were taking. This 
information was put over the Buffalo Police 
radio station, also over the State teletype, 
and a telephone call was made to the State 
Police on the Thruway. These individuals, en
route to New York City, were apprehended by 
the State Police near Syracuse. They were 
taken into custody, searched, a large amount 
of money was found underneath the seat of 
the car and personal property and money 
were taken from their possession. 

The Buffalo Police Department dispatched 
two police officers to Liverpool, New York, to 
return the three to Buffalo. The two officers 
who were sent down there were not connected 
with the Homicide Squad, nor with the Rob
bery Squad. They were sent down there for 
the sole purpose of transporting the suspects 
back to Buffalo. When they reached the State 
Police substation in Liverpool, New York, 
they were told by the State Police that the 
individuals had been searched, the car had 
been searched, and the property taken from 
the individuals and the car were turned over 
to the Buffalo Policemen to return with the 
suspects to Buffalo. On the way back to Buf
falo, one of the suspects decided he wanted 
to say something and tell his part of the 
crime, to "get it off his chest," so to speak. 
He said he had to tell somebody. The officer 
in charge of the escort back to Buffalo told 
him they were not assigned to the case, that 
they were not representatives of the Homicide 
Squad or the Robbery Squad, and that when 
they got back to Buffalo, the suspects could 
tell their story to the Homicide Squad if they 
so desired. The one suspect said, "Well, I've 
got to tell somebody." He then blurted forth 
certain admissions that he and his partner 
were involved in the crime. The suspects were 
repeatedly told by the officer in charge of the 
detail returning them that they (the officers) 
weren't assigned to the case. Nevertheless, the 
suspects did make admissions which seemed 
at the time to be spontaneous. 

On their arr:ival here in Buffalo, I was told 
by the officer in charge of the return detail 
that the suspects wished to make a state
ment to me and tell me what had happened. 
Before any questions were asked of them, the 
suspects were apprised of their rights by my 
telling them they were entitled to have 
counsel, that they were entitled to a lawyer 
now, at this time, before any questions were 
asked. They were also told they had a right to 
remain silent, that they didn't have to 
answer any questions, and that if they de
sired a lawyer, the Court would appoint one 
for them. They were not told that if they 
could not afford a lawyer, one would be ap
pointed for them or provided for them. They 
were also told that anything they said would 
be taken down and used against them in 
Court. They seemed more than willing, espe
cially the one defendant, to get it off his 
chest. He told me that if it hadn't been for 
the man dying we would never have gotten 
anything out of him, but, he said, "The man 
is dead; I feel as though I'm half responsible 
for it, and I want tp tell my side of it." He 
said, "I want to get it off my chest." He was 
asked if he wanted a lawyer, and he said, 
"What for? I'll get a lawyer when I go to 
Court. A lawyer can't help me now." In other 
words, apparently he wanted to confess. A 
statement was taken from him. The suspects 
were arraigned in Court, a preliminary hear-
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ing was held in City Court, a Grand Jury in
dictment followed, and, before the Grand 
Jury, the suspects statements were read and 
two witnesses were presented, the wife of the 
deceased, and a friend of the deceased who 
was an eye witness to the suspects' escape 
from the scene of the crime. 

The suspects were each indicted on five 
counts of Murder in the First Degree. Trial 
was set for early last April, but was ad
journed because one of the lawyers appointed 
by the Court withdrew and another lawyer 
was appointed and was given time by the 
Court to familiarize himself with the case. 
Before the case was ready to go to trial, June 
13th arrived and the Supreme Court handed 
down their rulings in the Miranda case. The 
Miranda rule affected this particular case in 
the following manner: The attorneys nat
urally seized upon the opportunity to ask for 
a suppression hearing to suppress not only 
the statements taken from the defendants, 
but also the admissions made ,by them to the 
Police Officers on the return trip to Buffalo. 
This case had to be resubmitted to the Grand 
Jury and an indictment sought without the 
use of the statements. 

A date was set for a suppression hearing, to 
be followed by a Huntley hearing. In the sup
pression hearing, the officers testified, both 
State Police and Buffalo Police officers, as to 
exactly what happened. The Buffalo officers 
testified they were unwilling listeners or wit
nesses to the admissions made by these de
fendants on their way back to Buffalo, but 
they had to -listen because they were in the 
same car with the defendants and the de
fendants insisted upon telling someone of 
their crime, they were full of remorse, they 
wa.nted to get it off their chests, and, upon 
their return to Buffalo, I was informed by the 
officer in charge of the return detail that 
these defendants wished to talk to me and 
tell me everything that happened; that be
fore a single question was put to these de
fendants, they were fully advised by me as to 
the admonitions handed down by the Su
preme Court up to this date (August 1965). 
They were told they had a right to have an 
attorney; they had a right to have him then, 
at the time of the questioning; they had a 
right to remain silent; they didn't have to 
answer any questions; they didn't have to say 
anything. They were also told that anything 
they did say would be taken down in writing 
and could be used against them in a Court of 
Law. 

In the statement of one defendant, Brown, 
that was the extent of the advice given him 
as to his rights. In the statement of the 
second defendant, Selwyn Lemon, he was told 
that if he wanted an attorney, one would 
be obtained for him. It came very close to 
.fulfilling the admonition set forth under the 
Miranda rule. 

The supression hearing before Judge Mar
shall was quite lengthy, and Judge Marshall 
ruled that the admissions made to the police 
officers on tl:eir trip back would be inadmissi
ble. He called a conference with the District 
Attorney and myself, with regard to the 
statement of Lemon, and his advice to us 
was that it's very possible this statement 
could be admitted into evidence at the trial. 
He also said that if the defendants were con
victed, there was a fifty-fifty chance of the 
decision being reversed on appeal. 

A conference was held with the District 
Attorney, the Judge and myself, and the 
District Attorney said that if the statements 
were suppressed, it would weaken our case 
considerably. 

At a conference between the defendants, 
their attorneys, the District Attorney, the 
Judge and myself, it was decided that the 
defendants would be permitted to plead to 
the lesser charg~ of Manslaughter in the 
First Degree. The facts warranted a prosecu
tion for murder, ·but without the statements 
voluntarily made to the police officers it was 
doubtful the murder charge C01J.ld be sub-

stantiated beyond a reasonable doubt. Had 
we been able to go to trial with the state
ments in effect, there is no doubt in my mind 
that these defendants would have been con
victed of Murder in the First Degree. Their 
confessions were complete. They told every
thing about the crime, step by step, includ
ing the killing of the victim of their crime. 

2. In this case, a fifteen-year-old boy 
stabbed to death a twelve-year-old boy dur
ing an argument one evening out on Chester 
Street. I first came in contact with this boy 
over at No. 6 Police Station. He was accom
panied by his mother. I introduced myself 
to the boy and his mother, and told them 
I was there to talk to them about the events 
that had happened earlier in the evening. I 
said to them, "Before I ask you any ques
tions, or before you give me any answers, I 
want to inform you that you are entitled 
to an attorney; you can have a lawyer pres
ent at this questioning; you don't have to 
answer any questions, and by that I mean 
you have a right to remain silent. Also, any
thing you say will be taken down in writing 
and may be used against you in a Court 
of Law. I further want you to understand 
that if you cannot afford a lawyer, one will 
be provided for you." With this, the mother 
of the boy spoke up and said, "I think that 
we should have a lawyer. We can't afford 
one, but if you say that you will give us 
one, I think we should have one." Thereupon, 
no questions were asked of her son with 
regard to his apparent participation in the 
killing. 

This case went to Family Court. The boy 
was adjudged a Juvenile Delinquent, based 
on the allegations set forth in the petition 
that if he were an adult, he would have 
been convicted of manslaughter in the First 
Degree. 

I know that in my conversation with this 
boy and his mother, a voluntary statement 
would have been given had I been able to 
ask him questions. He wanted to tell the 
police what happened. If a statement had 
been taken from him, based on knowledge 
that ,I had of the facts of the case, it prob
ably would have been exculpatory, and the 
boy not adjudged a delinquent. 

3 .. In this case, still in litigation, a man 
was stabbed during an argument on the East 
Side. He was pronounced dead upon arrival 
at Emergency Hospital. A suspect was taken 
into custody about two and a half to three 
blocks from the scene of the crime, approxi
mately ten minutes after the crime had oc
curred. I had instructed the officers who ap
prehended the suspect not to ask him any 
questions in any way. He was returned to 
the scene of the crime, and there was identi
fied by witnesses who had been present at 
the time the stabbing took place. The sus
pect was taken to Police Headquarters, where 
I told him I wanted to ask him some ques
tions with regard to his activities that day. 
I informed him he did not have to answer 
any questions, that he was entitled to a 
lawyer before he answered any questions, 
that he had a right to remain silent, that 
anything he said would be taken down and 
could be used against him in a Court of Law. 
At that time, he interrupted and said, "I 
can't afford a lawyer. I don't know any law
yers." I told him that if he could not afford 
a lawyer, one would be provided for him. He, 
in turn, said to me, "I think I'd better talk 
to a lawyer before I say anything." There 
was no further questions asked of this man, 
and a lawyer was provided for him. 

4. In the case of Henry Scott, age 25, de
fendant, charged with Murder in the First 
Degree, Scott was arrested by the Homicide 
Bureau on January 31, 1"966, for the slaying 
of Walter Alexander, age 37. Scott was in
dicted by a Grand Jury of Erie County on 
April 6th, 1966. The indictment was based on 
a statement given by Scott at the time of 
arrest, confessing to the acts constituting 
the crime of Murder in the First Degree and 

the indictment was set down on the trial 
calendar. 

On June 13th, 1966, the Supreme Court of 
the United States handed down, on Writ of 
Certiorari, a decision in the case of Ernesto 
A. Miranda, Petitioner, State of Arizona, that 
affected the standing Qf several lawsuits, 
pending, by the Homicide Bureau and the 
District Attorney's Office, for trial. The de
fendant Scott was fully apprised of his rights 
at the time of his arrest, before the taking 
of any statement, oral or written. This con
formed with the rules set down under Esco
bedo, but failed to set forth the indigency 
rule. In November 1966, Attorney Walentyno
wicz, for the Defendant S-Oott, was granted 
a suppression hearing before Judge Gaughn, 
to take place in the month of December 
1966--but, an order had been signed by 
Judge Gaughn for ai;i examination by Doc
tors Jennie D. Klein and Murray A. Yost of 
Meyer Hospital Staff, pursuant to Section 
658 of the Code of Criminal Procedure. It 
was the opinion of examiners that Henry 
Scott does not understand the charges 
against him and would not be able to par
ticipate in his defense. Had it not been thus, 
the defendant, Henry Scott, would have been 
freed, because his statement would have been 
suppressed as evidence at trial, under 
Miranda, and there was not enough other 
evidence to convict. 

5. The case of Alberta Golivitzer, age 25, 
arrested February 3rd 1966, charged with 
Manslaughter in the First Degree, in the 
death of her son, Brian, 2 months old. A 
statement was taken from her at the time 
of her arrest, that conformed with Escobedo 
(U.S.), Gunner (N.Y.), Donovan (N.Y.), etc. 
She was indicted by the Grand Jury on 
2/8/66, as charged and indictment was set 
down on the trial calendar. On November 
27, 1966, a suppression hearing was ordered 
and on appearance before Judge King of Su
preme Court, in the County of Erie, a deci
sion was handed down by him, suppressing 
the statement of the defendant and because 
the indictment was unsupported by inde
pendent evidence against the defendant, the 
indictment was dismissed because the state
ment revealed that the defendant Golivitzer 
was not advised that if she could not afford 
a lawyer that one would be provided for her, 
and that, if she so desired a lawyer, no fur
ther questions would be asked of her. The 
statement taken from her, at the time of her 
arrest, was good; it was only because of the 
admonitions set down under Miranda that it 
became fatal. 

6. The case of Lowell Claxton, arrested 
November 11, 1965, age 40, charged with 483-
B of the Penal Law (Carnal abuse of child 
over 10 and under 16 years of age): Case 
tried in City Court of Buffalo on January 6th, 
1966, before Judge Zimmer and defendant 
was convicted. At the time of his arrest, Clax
ton was advised of his rights under the then 
existing Escobedo rulings and ne made oral 
admissions to the investigators of the Homi
cide Bureau. He refused to make a written 
statement. Claxton's conviction before Judge 
Zimmer of City Court of Buffalo was ap
pealed by Attorney Peter Parino before Judge 
Marshall of the County Court of Erie, and 
due to errors made by the trial Judge of City 
Court, the conviction was set aside and a 
new trial was ordered and the case sent back 
to City Court. Attorney Parino applied for, 
and was granted, a hearing to suppress any 

.statements or admissions made by Claxton 
at the time of his arrest. On Ft:bruary 28, 
1967, in City Court of Buffalo, Judge Bellomo 
presided over the hearing to suppress. Attor
ney Parino invoked the Miranda rule, after 
questioning the arresting officers and bring
ing out before the Court the fact that his 
client had not been advised that, if he could 
not afford a lawyer, one would be provided 
for him, free of charge. Judge Bellomo sup
pressed any admissions or statements of 
Claxton, made to officers at the time of his 
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arrest, and on motion by Attorney Parino the 
charge against the defendant was dismissed. 

In my opinion, the recent admonitions set 
down by the Supreme Court in the Miranda 
ver. Arizona ruling, and the Escobedo case, 
have definitely adversely affected the work
ings of the police in the apprehension and 
questioning of suspects. 

Respectfully, 
LEO J. DONOVAN, 

Chief, Homicide Bureau, 
Buffalo Police Department. 

THE UNIVERSITY OF OKLAHOMA, 
Norman, Okla., February 27, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, Washington, D.C. 
DEAR Sms: As a member of the Interna

tional Association of Chiefs of Police, I was 
more than interested in your remarks to the 
Senate regarding recent Supreme Court De
cisions, and your Senate Bill 674. 

Law Enforcement officers are not only con
fused by some of the language of the Mi
randa Decision, but are further hampered by 
its applioation in our lower court.s. As an 
example, a police officer recently contacted 
me regarding a police matter wherein two 
officers were interrogating a suspect. One of 
the officers carefully advised the suspect of 
his rights in the presence of the second offi
cer. The accused was willing to talk. The sec
ond officer directed a question to the ac
cused without personally (a second time) 
advising the accused of his rights. The Judge 
in his wisdom, dismissed the case. I am sure 
that more specific examples could, if space 
permitted, be supplied. 

Pertinent and valuable testimony during 
the hearing could be provided by Mr. Lewis B. 
Ambler, District Attorney, Bartlesville, Okla
homa. 

Sincerely, 
K. 0. RAYBURN, 

Director, Southwest Center for 
Law Enforcement Education: 

CITY OF EUGENE, 
POLICE DEPARTMENT, 

Eugene, Oreg., March 3, 1967. 
Hon. JoHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, Washington, D.C. 
DEAR SENATOR McCLELLAN: We would like 

to take this means to express our support of 
the legislation you have introduced with re
spect to the admissibility of evidence of con
fessions. 

We feel that the judicial branch of gov
ernment has, in many ways, taken over a 
legislative function when it sets forth specific 
rules for arrest procedure. It will, then, re
quire legislation in order to correct the situa
tion and to place this authority back into the 
hands of the legislative branch. This is not 
to say that there has been no abuse, and we 
understand that when a confession has been 
received as the result of coercion that the 
courts should invalidate the evidence. On 
the other hand, we feel that when the state
ment has been given freely and voluntarily, 
and when the evidence of guilt is unmis
takable, the criminal should not be released 
due to a minor technicality. 

We wish you every success in your en
deavors in this regard, and we stand ready to 
assist in any way possible. 

Very truly yours, 
H. A. ELLSWORTH, 

Chief of Police. 

POLICE DEPARTMENT, 
Newark, N .J., March 9, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, Washington, D.C. 
DEAR SENATOR McCLELLAN: Your proposed 

"Safe Streets and Crime Control Act of 1967" 
bas been well received by informed and con
cerned persons, both inside and outside of 
law enforcement. It must be agreed, as stated 

in the purpose of the bill, "Crime is essen
tially a local problem, that must be dealt 
with by state and local governments." Many 
police agencies have achieved remarkable re
sults in some of the areas of concern in your 
bill. Their efforts have pointed the way and 
indicate that with proper support, progress 
can be made. !t is indeed heartening to know 
that legislation committing the power and 
resources of the Federal Government is pro
posed. 

Your bill is of particular interest to the 
Newark Police Department at this time. New
ark has consented to host the 1967 Northeast 
Grad Seminar of the Traffic Institute. The 
area involved encompasses eleven (11) states 
from Maryland north. As you probably know, 
the Traffic Institute is one of the leading po
lice a~ministration schools in the country. 

Seminar sessions will be held on May 10th, 
11th and 12th at the Military Park Hotel, 
Park Place, Newark. On the afternoon of May 
11th we hope to schedule a panel dist:ussion 
on "The Impact of the President's Crime 
Commission Report." Our hope is to obtain 
a highly qualified panel and panel chairman 
to discuss the import of this document. 

We are attempting to enlist Fred Inbau 
of Northwestern University Law School as a 
panel member. William H. Franey of the In
ternational Association of Chiefs of Police is 
expected to represent that organization. The 
Office of Law Enforcement Assistance of the 
Justice Department is expected to partici
pate. We expect that an outstanding law pro
fessor from a university in this area will 
participate. 

This occasion presents a fine opportunity 
to obtain ·regional support for a measure 
which is urgently needed. We cordially in
vite your personal participation. If your busy 
schedule precludes your attendance, we re
quest that one of the sponsors of the bill, or 
a qualified employee of the Committee on 
the Judiciary attend. 

Sincerely yours, 
OLIVER KELLY, 

Chief of Police. 
By JOHN L. REDDEN, 

Deputy Chief of Po(ice. 

POLICE DEPARTMENT, 
Newark, N.J., March 6, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, Washington, D.C. 
DEAR SENATOR McCLELLAN: I am in receipt 

of a Memorandum from Mr. Quinn Tamm, 
Executive Director of the IACP regarding the 
proposed hearings of your Subcommittee 
scheduled for March 7th, 8th, and 9th, 1967. 
After a careful review of Senate Bill 675, I 
am pleased to advise you that I support its 
enactment by Congress. This Bill if enacted 
as presently drafted, should make the Mc
Nabb-Mallory Rule more flexible. 

There are certainly many learned men out
side the law enforcement profession who 
subscribe to your recent comments before 
the U.S. Senate that: 

"The U.S. Supreme Court--five members-
a one man majority-are committed to the 
illogical pursuit of tenuous technicalities 
which it recklessly invokes to nullify the con
victions of and to set free confirmed criminal 
to prey again on a victimized society." 

Among them, Professor Fred E. Inbau, 
Northwestern University School of Law re
cently said: 

"The Court's one man majority was going 
to continue to 'Play God' and 'Play God' it 
did in its June 1966 decision in Miranda vs 
Arizona (384 U.S. 436) ." 

How unfortunate that the architects of 
the National Crime Commission in its report 
"The Challenge of Crime in a Free Society" 
did not see fit to explore areas which were 
not considered explicitly in the report itself. 
These relate to the difficult and perplexing 
problems arising from certain of the consti
tutional limitations upon our system of 
criminal justice. This in the face of the fact 

that in some ·of the recent notorious deci
sions, the subjects were released to be again 
arrested for the commission of a second 
crime. As Chief Thomas Cahill of San Fran
cisco, a member of the Commission, said on 
a recent television program: 

"I think that in some cases we have for
gotten the victim of crime and the victim is 
also a member of society." 

Most recently in New York, State Supreme 
Court Justice Michael Kern, in freeing one, 
Jdse Suarez, a confessed murderer of six 
people, his wife and his five small children, 
said: "even an animal such as this on~and 
I think it would be insulting the animal 
kingdom-must be clothed with all these 
safeguards. This is a very sad thing. It is 
repulsive; it makes any human being's blood 
run cold and his stomach turn to let a thing 
like this out on the streets." 

According to the World Journal Tribune of 
February 21st, 1967, Brooklyn District Attor
new Aaron Koota said that ten (10) crim
inals have been freed as a result of the 
Miranda decision. He also said that 130 out 
of 316 suspects questioned refused to make 
any statements as a result of the Miranda 
ruling and were released. 

Unfortunately, I am unable at this time 
to provide you with specific examples of 
cases affected by these recent decisions of 
the U.S. Supreme Court in this jurisdiction. 

I would suggest that following officials 
from this area as most qualified to provide 
valuable testimony during your bearings: 

1. New Jersey Attorney General Arthur J. 
Sills, State House, Trenton, New Jersey; 

2. Essex County Prosecutor Brendan T. 
Byrne, Essex County Court House, Newark, 
New Jersey. 

Please be assured that you have my con
tinued support in your efforts to combat 
crime and improve law enforcement in this 
Country. 

Very truly yours, 
OLIVER KELLY, 

Chief of Police. 

DEPARTMENT OF POLICE, 
Topeka, Kans., March 21, 1967. 

Hon. JOHN L. McCLELLAN, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR McCLELLAN: In reading over 
the President's Challenge of Crime in a Free 
Society I find some recommendations that 
are rather disturbing. 

Number one is the disarming of the Police 
officers in traffic control, also the initiation 
of community service officers who cannot 
qualify for strict Police qualifications, the 
use of federal funds, the suggestion of a na
tional pension system, the deletion of civil 
service work, einployment of non-police per
sonnel without Police training, the encour
agement of lateral movement of Police per
sonnel, a nationwide retirement system be
ing devised that permits the transferring of 
retirement credits. 

Acting Attorney General Ramsey Clark has 
notified the House Rules Committee that the 
Federal Government feels it has complete 
power to order the reassignment of teachers, 
professors, or members of the staff of any 
educational institutions receiving Federal 
assistance if there is any reason to believe 
that "racial allocation of faculty" denies to 
students "equally of educational oppor
tunity." 

I think it would be advisable if you would 
investigate this matter, for I, for one, feel 
that once law enforcement begins to accept 
Federal subsidies, then the local government 
and the people have lost control. The same 
people who were involved in the wrlting and 
recommendations of this crime report were 
also strong for the Civilian Review Boards. 
The Police won this battle, let us not lose 
it by seeking these funds. If necessary, a 
campaign on the local levels should be made 
to inform the citizens. The best way to sup
port your Police Department is to do it 
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through local funds, because they are going 
to pay for these programs by paying to the 
Federal Government who will, in turn, dis
burse the funds back to local governments, 
except this time you play ball in their ball 
park and their type of ball game. 

I would appreciate hearing from you re
garding my comments and particularly if 
you are able to evaluate the statement by 
Ramsey Clark pertaining to the educational 
field. 

This Department is ordering twenty-five 
copies of the report by the President's Com
mission on law enforcement and administra
tion of justice. 

Yours very truly, 
DANA L. HUMMER, 

Chief of Police. 

DEPARTMENT OF POLICE, 
Topeka, Kans., March 3, 1967. 

Senator JoHN L. McCLELLAN, 
Senat~ Office Building, 
Washington, D.a. 

DEAR SENATOR McCLELLAN: This Depart
ment is in receipt of a letter from Quinn 
Tamm, Executive Director, International 
Association of Chiefs of Police, Inc., request
ing information be forwarded to your office 
relative to the views of Police Chiefs through
out the country on the controversial Miranda 
case. 

It is my opinion that the recent Supreme 
Court rulings have had an overly sharp, 
adverse effect in our efforts to clear felony 
cases, charge subjects implicated in such 
cases and to convict them in our courts after 
they have been charged. 

We have noted a marked decline in the area 
of interrogation of suspects of felony cases. 
Many, many cases are lost because the in
vestigating officers are unable to come up 
with the very necessary reasonable grounds 
required to arrest the suspect, and as a re
sult all interrogation of the suspect must be 
done in surroundings that are adverse and 
often impossible for the investigating officers. 
Interrogation in the past, handled in a civil 
and humane manner, was responsible for the 
clearance of at least seventy-five per cent of 
our felony cases. At the present time, operat
ing strictly under the new rulings interroga
tion has been responsible for probably 
twenty-five per cent of our clearances and 
this is only with the grace of the courts in 
accepting our statements. We find more and 
more subjects refusing to talk, even to_ the 
extent of refusing to give their names to our 
investigators. 

As a result of this needless and extreme 
granting of so-called "rights" to the individ
ual, which in our case is mainly the criminal, 
our investigators are forced to rely on physi
cal evidence, witnesses, and circumstantial 
evidence to make a chargeable case. This is 
often impossible as such evidence and wit
nesses are more often than not, not present. 

While our County Attorney has been very 
good in the issuance of complaints, he too is 
bound by present rulings as to when and 
where complaints can be issued. 

In our preliminary court we find we are 
getting repeated dismissals of cases upon 
grounds that would indicate decisions far 
beyond the mandate of our Supreme Court 
and its new rulings. 

Not only does this Department feel that 
this is true as all four of our District Court 
judges have stated that such rulings are not 
reasonable and are not included in any man
ner in the meaning or text of the new rulings 
by our U.S. Supreme Court. 

We find that in all of our courts the case is 
now tried on technicalities of the violation of 
the subject's rights rather than the evidence 
submitted in the case. 

There is no question that the rulings have 
curtailed the efforts of all police officers in 
their efforts against crime to a very great de
gree. This is basically because of fear for 
themselves for false arrest, lack of a clear 

set of rules of operation by any court or 
judge. This is the result of a complex new 
set of rules by our Supreme Court that even 
the higher judges in our country cannot agree 
on as to their true intent or meaning. 

The only suggestion I can make in regard 
to this confused situation is that the public, 
our Police Departments, courts, etc., protest 
to the U.S. Congress until this body takes 
action to limit our Supreme Court to the 
reasonable rulings in individual cases rather 
than the creating of new laws without the 
authority by our same constitution to do so. 

Law enforcement people throughout the 
country will be watching very closely the 
appointment of a new Supreme Court jus
tice. I, personally, feel that the President's 
greatest liability in his quest for re-election 
will be his appointment of Justice Fortas, 
which has S\Yllng the balance of power to 
the liberal majority. If the President picks 
another Liberal, who in his thinking is as 
far afield in his quest for individual rights, 
then we are certainly not going to have a 
free society. · 

.. 
Yours very truly, 

• 

DANA L. HUMMER, 
Chief of Police. 

TORRANCE, CALIF., 
March 4, 1967. 

Hon. JoHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, Washington, D.C. 
Sm: I welcome this opportunity to express 

our views and experiences in dealing with 
the various Supreme Court decisions and 
their effects of the apprehension, prosecu
tion, and conviction of criminals. To say that 
these decisions have not greatly affected the 
efforts of law enforcement officers in the 
battle against the rising crime rate would 
be to indulge in a costly form of vanity. 
These decisions, particularly the Miranda, 
have caused a great deal of confusion not 
only among law enforcement officers but 
among the Judiciary, each Judge in many 
cases having his own interpretation of its 
meaning and intent. 

We have, as have other law enforcement 
agencies, experienced instances where self
confessed persons have gone free due to an 
interpretation as to when suspicion had 
focused on those persons. In the field of 
narcotic enforcement this has been partic
ularly evident with such problems as Search 
and Seizure, Probable Cause, and Divulging 
the Identity of Informants. 

The following are cases in point that ex
emplify some of the problems we are experi
encing: 

Suspects: Bazer, Billy Ray (Case number 
D.R. 2215-67) Douglas, Donald Jack. 

Charge: Grand Theft Auto. 
Date of arrest: Feb. 67. 
Fa'Cts: Officers, while on routine patrol, re

ceived radio dispatch that a certain vehicle 
located at a service station was possibly 
stolen and being stripped. Officers responded 
to the call, at which time Billy Ray Bazer 
was oontaoted. At this point, officers made 
inquiries into the allegations. The defend
ant at this time told officers that he had 
removed certain parts from a vehicle which 
he described as a 1949 Oldsmobile. The de
fendant then made statements involving 
Donald Jack Douglas' knowledge of the 
vehicle in question. When both defendants 
were confronted with each others stories, 
both admitted knowledge of the vehicle in 
question and of having parts of that vehicle 
in their possession, but they denied that that 
vebicle was stolen. An arrest was not effected 
at this point due to the officers not having 
information that the vehicle in question was 
in fact stolen. The officers then left the loca
tion and returned a short while later, at 
whioh time Billy Ray Bazer stated that the 
vehicle was stolen and gave the location of 
the vehicle. The vehicle was then located a 
short time later, and the victim verified its 
being stolen. O~ers then effected the arrest 

of both defendants and advised them of 
their rights as prescribed by Miranda. 

Case Disposition: (Preliminary Trial.) 
Case dismissed. Court ruled that both de
fendants should have been advised of their 
rights upon the original conversation with 
officers. 

Suspects: Rivera, Rudy Ralph (Case num
ber D.R. 11696-66), Chavez, Jesus Perol (Case 
number D.R. 11921-66). 

Charge: Illegal use of Heroin ( 11721 H&S) . 
Dates of arrest: 4 Aug. 66, 8 Aug. 66, re

spectively. 
Facts: Both defendants were arrested for 

Traffic Warrants. Both defendants were ad
vised of their rights as per Miranda upon 
arrest for above warrants. Subsequent to the 
arrests, physic·al evidence of the illegal use 
of heroin was observed by Narcotic Officers. 
The additional narcotic violation was added 
to both defendants• bookings. In both cases 
admissions were obtained subsequent to the 
defendants being advised of their rights, 
establishing their usage and the venue of 
the crime. 

Case Dis'[)Osition: Case dismissed. Court 
ruled that arresting officers did not use 
proper terminology during that portion re
garding the defendants• right to have an at
torney present during any questioning. Ac
cording to the Court the officer erred when 
he. stated that, "You have the right to the 
services of an attorney during all stages of 
the proceedings against you." Court ruled 
that the offi-0er should have said, "You have 
the right to the services of an attorney prior 
to any questioning." 

I hope this information will be of assist
ance in your efforts to clarify many of these 
problems; and if this agency can be of any 
further assistance, do not hesitate to call 
upon us. 

Respectfully, 
WALTER R. KOENIG, 

Chief of Police. 

FLORIDA SHERIFFS BUREAU, 
Tallahassee, March 6, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, Washington, D.C. 
DEAR SENATOR McCLELLAN: I have been ad

vised by the International Association of 
Chiefs of Police of the forthcoming U.S. Sen
ate Subcommittee hearings regarding recent 
U.S. Supreme Court decisions which are ad
versely affecting the ability of local law en
forcement agencies. 

I appreciate your great interest in law en
forcement problems and applaud your cour
age in standing up to the "illogical pursuit 
of tenuous technicalities" imposed upon 
local law enforcement by the Supreme Court. 

While time has not permitted me to sub
mit a detailed recommendation regarding 
changes in criminal laws and procedures, I 
urge you to include in your proposals a law 
permitting the controlled use of wire tap
ping by legitimate law enforcement agencies 
and a stiff penalty for unauthorized use of 
wiretapping. 

As research is completed, I will submit more 
detailed recommendations to your committee 
regarding other phases of law enforcement. 

Again, thank you for your interest in our 
problems. 

Sincerely yours, 
E. ED YARBOROUGH, 

Director. 

CROWN POINT, !ND., 
March 7, 1967. 

Hon. JOHN L. McCLELLAN, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: The Lake 
County, Indiana Law Enforcement Council, 
composed of all Chiefs of Police, the County 
Prosecutor, and the Sheriff, has been hear t
ened by your recent speech before the Senate 
of the United States. 
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It is felt that the recent Supreme Court 

decisions in many cases, have rendered the 
police ineffective in dealing with problems 
confronting them daily. 

It is quite obvious that many local crimes 
such as aggravated assaults, vehicle taking, 
purse snatching, strong arm robbery, rapes 
and burglaries, will go unsolved unless the 
suspected perpetrators can be questioned 
concerning these matters. 

It is further believed that a cruel hoax is 
being played upon the local police of the na
tion, by permitting many youths to engage 
and continue to engage in criminal activities 
until "court room" evidence can be gathered 
:for successful prosecution. 

We appeal to you, Senator, to continue 
your efforts in this direction, and bring to an 
end the chaotic and demoralizing conditions, 
which exist in every police station of the 
nation. 

Very truly yours, 
LAKE COUNTY LAW ENFORCEMENT 

COUNCIL, MILLIARD T. MATTHEWS, 
Secretary. 

CARMEL POLICE DEPARTMENT, 
Carmel-by-the-Sea, Calif. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Law and Procedures, Washington, D.C. 
HoN. JOHN L. McCLELLAN: Referring to ijhe 

recent memorandum from the International 
Association of Chiefs of Police, Inc., concern
ing your remarks before the Senate and the 
scheduled hearings before the Subcommittee 
on Criminal Laws and Procedures. 

You have my whole-hearted support. It is 
gratifying to know that positive action is 
being taken at the Legislative level on behalf 
of Law Enforcement. 

It behooves Law Enforcement to improve 
and refine their investigative ability. Law en
forcement should not try to hide behind per
missive legislation. But, if the present dan
gerous trend of Supreme Court decisions is 
not stopped, and if possible, reversed, Law 
EI).forcement will be dealt a crippling blow 
from which it may never recover. 

Again, May I express my whole-hearted 
support. 

Yours very truly, 
CLYDE P. KLAUMANN, 

Chief of Police. 

TOWN OF TAZEWELL, 
Tazewell, Va., February 23, 1967. 

INTERNATIONAL ASSOCIATION Oi' CHIEFS Oi' 
POLICE, INC., 

Washington, D.C. 
Hon. JOHN L. McCLELLAN: In regards to 

the recent Supreme Court decision in the 
Miranda case: 

I'm very much impressed with your deci
sion of bringing up this hearing by U.S. 
Senate Subcommittee on Criminal Laws and 
Procedure, March 7, 8 and 9, regarding U.S. 
Supreme Court decisions affecting local law 
enforcement. I think this is the best news 
I've heard since this decision of the Miranda 
case was handed down. 

This decision bas handcuffed Police Officers 
throughout the U.S., in fulfilling their ob
ligations to the citizens in protecting their 
property, rights and person against lawless
ness which has become the number one topic 
in society today. 

May the Lord smile on you as I am. May 
you have the best of luck in your decision. 

Sincerely yours, 
R. G . HAGY, 
Chief of Police. 

CITY OF LONG BEACH, 
DEPARTMENT OF POL:ICE, 

Long Beach, Calif., March 3, 1967. 
Senator JOHN L. McCLELLAN, 
U.S. Senate, 
Committee on the Judiciary, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: In reply to your 
letter of February 21st I am happy to enclose 

a statement in support of bills S. 674 and 
S. 675 which you sponsored. By nature I am 
not a verbose individual, but on subjects 
about which I harbor strong feelings it is 
difficult to contain myself, although I did 
try to keep the statement within reasonable 
bounds. 

It was most pleasant hearing from you, Sir. 
Writing to you has been my first experience 
of this nature, and while I am not a resident 
of your state, nor a member of your political 
party, I have long been one of your admirers 
and felt impelled to contact you. This has 
helped convince me that people should take a 
more direct interest in their elected repre
sentatives in the halls of government at all 
levels, other than faithfully exercising my 
franchise at the polls. 

I am taking the liberty of enclosing two 
clippings from the Los Angeles Times, one by 
an editorial page writer and the other a news 
item regarding some pending legislation on 
a state level at Sacramento, which you may 
find interesting. While not in agreement with 
all the opinions expressed in the editorial 
article, I do heartily concur with those of 
new Los Angeles Police Chief Thomas Reddin 
on the role of the police, and those pro
pounded by Dean Lohman of the School of 
Criminology, University of California, B~ke
ley. As to the news item about seeki g state 
funds to increase police pay-this may be 
construed as very liberal and idealistic by 
many, but in my opinion is a far-reaching 
proposal with merit. While my career as a 
law enforcement officer m.ay be over before 
these proposals are enacted into law, the 
need here and now. Law enforcement is striv
ing for professional status and how better 
can educated and dedicated men and women 
be recruited into our ranks by upgrading of 
salaries and raising of standards? 

With best wishes for continued success and 
well-being, I am 

Sincerely yours, 
J.M. BLACK, 

Captain, Detective Division. 

CITY OF LONG BEACH, 
DEPARTMENT OF POLICE, 

Long Beach, Calif., March 3, 1967. 
U.S. Senate, 
Committee on the Judiciary, 
.Washington, D.C. 

GENTLEMEN: Speaking as a long time law 
enforcement officer,. I wish to state that I am 
heartily in favor of S. 674, a bill with respect 
to the admissibility in evidence of confes
sions in criminal cases; and of S. 675, a bill 
which would outlaw all wiretapping except 
in cas.es involving the national security and 
in investigations of organized crime by law 
enforcement officers, under proper court su
pervision. America needs legislation such as 
this, and more, in this era of space age crime, 
to remove some of the shackles binding law 
enforcement in the proper performance of 
its duties. 

Crime is a. national disgrace making deeper 
inroads each year, and costing many billions 
of dollars which could be better spent in 
other endeavors. Public apathy ~d indiffer
ence have long aided the cause of the crimi
nal, and unless there comes an awakening 
to this problem, civilization as we know it 
will cease to be.. Perhaps this is what our 
enemies from within and without are wait
ing for! I am truly thankful that we have 
men of character and high principles in our 
Senate who are willing to face this and other 
problems, by offering leadership on a na
tional level which others may follow, in ef
forts to preserve our great American heritage. 

My career in law enforcement spans ape
riod of 28 Y:z years on a police department 
which has grown to employ 780 personnel, in 
a city of 375,000, and the second largest city 
1n the great megalopolic that make up Los 
Angeles County, California. In progressing 
through the ranks via promotion examina
tions my experience has covered the many 
facets of a police officer, service, both in su-

pervisory and administrative capacities, and 
for the past six years I have served as Captain 
of Detectives, With 78 personnel in my divi
sion. 

With the foregoing in mind, I feel qualified 
to express my opinions on this pending leg
islation, and wish to commend Senator John 
L. McClellan for the firm stand he has taken 
in this regard. Obviously, much thought and 
consideration went into the preparation of 
bills S. 674 and S. 675, and merit no amend
ing or changing on my part. 

Yours very truly, 
J.M. BLACK, 

Captain, Detective Division. 

POLICE DEPARTMENT, 
Long Beach, Calif., January 30, 1967. 

Senator JOHN L. McCLELLAN, 
United States Senate, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: As a U.S. citizen 
and resident of the state of California I wish 
to commend you for the forthright stand you 
have chosen to take regarding the crime sit
uation in this country of ours. It will take 
concerted effort on the part of national lead
ers such as yourself to awaken the American 
public from the apathy affi.icting it, before it 
is too late. 

For the past 28Yz years I have been engaged 
in law enforcement work, and can readily 
see, as you do, the losing battle being fought 
by police and prosecutor alike. Granted that 
there have been abuses by law enforcement 
in the past and some court decisions were 
necessary to correct them, but by the same 
token, a balance should be struck between 
the rights Oif society and th·ose of the ac
cused---\SOmetbing which is sadly lacking 
now. It seems as long as we have a 5-4 ultra 
liberal majority on the U.S. Supreme Court 
that the pendulum will continue to swing 
away from that necessary balance. I cannot 
find it within myself to believe that our 
founding fathers who wrote our Constitu
tion would ever condone some of the inter
pl"etations put upon its passages.. 

When the makeup of the President.'s Oom
mission on Crime was first released, 1 was 
disappointed to note that only one profes
sional policeman, the chief of police of San 
Francisco, was a member. Now one wonders 
how much impact the Commission's findings 
will have on the crime scene as a whole, and 
what will be dcme to implement them. 

With the strong voice you exert in the 
Senate and the Congress, Senator McClellan, 
I feel sure that definite pa-ogress will be made, 
and hope and pray that right thinking people 
Jn this country will rally 'round you and 
others like you. 

With best wishes for yc.ur good health and 
well being, I remain, 

Yours very truly, 
JOHN M. BLACK, 

Captain of Detectives. 

POLICE DEPARTMENT, 
Huntington, W. Va., March 2, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crim

inal Laws and Procedures, Washington, 
D.C. 

DEAR Sm: Law abiding citizens have every 
right to be ooncerned over the rapid rise in 
the crime rate. Ea.ch day there is an increase 
in the citizen's chance of becoming a victim 
of crime. Even i! they are not involved they 
are exposed to the higher cost of crtme, in
adequate police protection. lessening of their 
personal liberties, and the ever present fear 
for their life and property. 

The plight of the law enforcement officer 
whose- duty 1~ is to protect life and property 
is becoming more and m.ore cllfficult-. The law 
enforcement effectiveness is being curtailed 
by some recent U.S. supreme Court rulings. 

The citizens in many parts of th.e United 
States a,re now paying because of som.e ~the 
recent Supreme Court rulings that ~m to 
serve the purpose o.f throwing protection 
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around the criminal. Those who think that 
the police officer can oope with crime under 
these conditions should try to question a 
criminal. The police depend a great deal on 
t heir ability to interview a.nd interrogate. 
Approximately seventy per cent (70% ) of the 
major crimes are solved by interviews and 
confessions 

Locally in the City of Huntington, West 
Virginia, our oriminal judge will no.t allow a 
confession or sOO.tement entered as evidence 
in his court even if the officer has obtained 
a waiver. 

The responsibility of a police officer is 
great. The police officer's daily task is not 
one of research, nor are his decisions made 
in the quiet of the Judge's Chambers with 
time to arrive at a decision with all the 
rules and guidelines to study. Instead, his 
decision is made hurriedly and most often 
amidst disorder and confusion. Not only must 
the officer protect the innocent, find the 
guilty, but he must also protect the public. 
Ours is a government of laws-not men. 
Woodrow Wilson, once said. "The first duty 
of the law is to keep sound the society it 
serves." 

The law enforcement officer today already 
has a greater responsibility than he can fully 
understand and is capable of discharging. 
We feel the Scales of Justice have been 
dipped too far in favor of the criminal. You 
are in the position of possibly bringing the 
scales more in balance and giving the officer 
an equal chance. You can be assured of our 
one hundred percent (100 % ) cooperation in 
this mutual effort. 

Sincerely, 
G. H. KLEINKNECHT, 

Chief of Police. 
By Sgt. SAM WATKINS, 

Commander, Investigators Unit. 

TIGARD, OREG., March 3, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, Washington, D.C. 
DEAR SENATOR MCCLELLAN: I would like to 

take this opportunity to express some of my 
views on the current recent actions of the 
U.S. Supreme Court. I feel as I believe do 
most police officers, that the Supreme Court 
is going far beyond the bounds within which 
it was intended to operate as established orig
inally. 

It has always been my understanding that 
there were 3 distinct divisions within our 
field, those being, legislative, judicial and 
enforcement. Under present conditions it 
certainly appears to me that the Supreme 
Court has gone far beyond the bounds of 
judicial restraint and that its decisions in 
recent times have been and are being ac
cepted as legislation. · 

There i.s certainly something wrong when 
a court, such as that, after considering all 
evidence and technicalities for several 
months, then renders a decision and usually 
by a majority of one, that completely reverses 
the findings of lower courts and refutes 
the intelligence and abilities of all police of
ficers in the United States. 

There is no question that the recent deci
sions handed down by the Supreme Court 
have made our work much more difficult. 
Confessions are almost a thing of the past 
on major crimes today. Too many admitted 
criminals are now being released back into 
the public even though there has been no 
questions of their guilt at any time during 
their trial or subsequent appeals. These per
sons are being released back into the public 
even though there has been no question of 
their guilt • * * what to expect when he 
makes an arrest even though he .may follow 
all the guide lines now established by the 
Supreme Court and safeguard as completely 
as possible all of the rights of the accused 
person. The Supreme Court may, while that 
person is waiting trial, render a new decision 

tha.t makes that officer's actions at the time 
of arrest inadequate. 

At a time when crime is increasing more 
rapidly than ever and at a time when we are 
trying to attract more police applicants with . 
a college education, these decisions make 
our work just that much harder. No well 
educated man is going to enter into the 
police service bearing the handicaps of low 
pay poor working conditions and in addi
tion to that the extreme restrictions under 
. which they are now expected to operate as 
established by the Supreme Court. 

It is certainly my feeling that any legisla
tion that would tend to narrow some of the 
operations of the U.S. Supreme Court or to 
strengthen in any way the position of the 
police officers in criminal matters would be 
invaluable. 

I would like to enclose a copy of the forms 
we must use within my county in Oregon 
when we begin to question a suspect or a 
person arrested for any reason. I only ask if 
you believe that anyone in his right mind 
would agree to answer any questions after 
having had these forms read to him, after 
reading the forms himself and then after 
signing the forms in all of the different re
quired places. 

I certainly agree that there must be restric
tions in the law to protect fully the rights 
of all persons, but I do believe that under 
present circumstances and within the near 
future it is going to be necessary to introduce 
legislation to protect more fully the rights 
of the victims of these criminals that are 
now being returned to society. 

Very truly yours, 
HUGH H. WILKINSON, 

Chief of Police. 

We are police officers. We wish to talk to 
you about a crime. These are your constitu
tional rights. Read them carefully. You will 
be asked if you understand them. You will be 
given a copy to keep. 

1. You have the right to remain silent. You 
do not have to say anything, write any state
ment or answer any questions. 

2. Anything you say and any statement 
you write can be used against you in court 
to prove that you have committed a crime. 
This is true even if you are a minor. 

3. You have the right to a lawyer. If you 
don't have the money to hire one, the court 
will appoint one for you free of charge. You 
can see a lawyer, hired or appointed, before 
you make up your mind whether you want to 
talk to us. If you do choose to talk to us, 
the lawyer can be present with you. 

4. Any conversation with us is under your 
control. If you choose to talk to us, you can 
answer some questions, not answer others, 
and end the conversation whenever you 
wish. 

I have had the above rl:lad to me. 
I have read the above and understand what 

my constitutional rights are. I have received 
a copy of this paper. 

Mark or Signature ______________________ _ 
Date & Time __________________________ _ 

Witness -------------------------------
Witness -------------------------------
------------------------------------ has 

told me that he/she cannot read. 
I certify that I have accurately read and 

explained the above to him/her prior to the 
affixation of his/ her signature or mark. 

Witness --------------------------------Date & Time ___________________________ _ 

1. I know that I don't have to talk to the 
police and that if I do, whatever I say and 
whatever statement I write may be used 
against me to prove that I have committed a 
crime--but I want to talk to them anyway. 

Signature ------------------------------Date & Time ___________________________ _ 

Witness ------------- ------------------
Witness ---------------------------~----

2. I do not want to see a lawyer before I 
talk to the police, nor do I want one present 
while I talk to them. 

Signature ----------------- - -----------
Date & Time----------------------------
Witness -------------------------------
Witness -------------------------------
------------------------------------ has 

told me that he/she cannot read. 
I certify that I have accurately read and 

explained the above to him/her prior to the 
affixation of his/ her signature or mark . 

Witness --------------------------------
Date & Time----------------------------

I am about to make a written statement or 
to have one written for me by a police officer 
at my direction. I have not been threatened 
or coerced in any way to make this state
ment. No one has indicated in any manner 
that I will get off or receive light treatment 
if I make this statement; nor has anyone 
told me that I will get special treatment of 
any kind for making this statement. 

I have read the above and it is true: 
I have had the above read to me and it is 

true: 
Date & Time ___________________________ _ 
Mark or Signature ______________________ _ 

Witness --------------------------------
The following is true to the best of my 

knowledge: Mark or Signature ______________________ _ 
Date & Time ___________________________ _ 

Witness -------------------------------
Witness --------------------------------

Re: Psychology. 

OCALA, FLA., 
March 6, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, Washington, D.C. 
DEAR SIR: The hearing will be followed 

with much interest by the public. Your com
mittees command much respect. 

Time will not permit me to elaborate at 
length, so I will confine my remarks to the 
Miranda Decision, and in brief: 

Miranda, in all of its aspects, if followed 
to the letter of intent, will have the effect of 
stripping the Police Service of its most effec
tive tool. (Psychological Inquiry). 

Interrogations are responsible for the suc
cessful conclusion of crime investigation. 
Contrary to what has been said, interrogation 
plays an important roll in every police op
eration. 

In the Miranda Decision, it was pointed 
out that the illiterate and uneducated would 
be the most helped by the decision. 

This is not quite the situation. Such per
sons, along with the first offender, are usual
ly anxious to clear the conscience by reveal
ing their guilt. 

The professional criminal is quick to exer
cize his right of silence, but was vulnerable 
to reasonable police inquiry. 

I feel sure that our records will verify these 
statements, based on 30 years of experience, 
14 years in the rank, 16 years as Chief of 
Police. 

K. C. ALVAREZ, 
Chief of Polic3. 

MARIPOSA, CALIF. 
March 1, 1967. 

Hon. JOHN McCLELLAN, 
Chairman, Senate Subcommittee on CriminaZ 

Laws and Procedures, Washington, D.C. 
MY DEAR SENATOR McCLELLAN: Mr. Quinn 

Tamm, Executive Director, IACP, has in
formed me that you are considering changes 
that will redirect the effects of the Miranda 
decision and others like it, to a more sane 
approach toward criminal justice through
out the United States, and presently seek 
whatever evidence or testimony that will as
sist your committee toward that end. 

May I suggest that your committe ini
tiate the ratification of an amendment to the 
U.S. Constitution that will include proce-
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dures along the lines of those parts of the 
California Constitution that read: 

Art. I, Sec. 3, California Const.: "in any 
criminal case, whether the defendant testi
fies or not, his failure to explain or to deny 
by his testimony any e'\lidence or facts in the 
case against him may be commented upon 
by the court and by counsel, and may be 
considered by the court or the jury" (Nov. 
6, 1934). 

Art. VI, Sec. 4¥:!, California Const.: "No 
judgment shall be set aside, or new trial 
granted. in any case, on the ground of mis
direction of the jury, or of the improper ad
mission or rejection of evidence, or for any er
rors to any matter o.f pleading, or for any er
ror as to any matter of procedure, unless after 
an examination of the entire cause, including 
the evidence, the court shall be of the opinion 
that the error complained of has resulted in a 
miscarriage of justice" (adopted November 3 
1914). • 

Note: Art. I, Sec. 13, as quoted above was 
decided violative of the Fifth Amendment by 
the U.S. Supreme Court in Griffin v. Califor
nia as made applicable by the Fourteenth in 
Malloy v. Hogan, 378 U.S. 1 Pp. 61~15. 

I suggest an amendment to the U.S. Con
stitution because the current line of deci
sions by the U.S. Supreme Court is contrary 
to what has long been thought to be an ac
curate interpretation of the Bill of Rights, 
namely that the Bill of Rights applied to the 
United States, and that the exercise of police 
power rested exclusively with the several 
States. 

That thinking is found in the Federalist 
Papers. Obviously, Madison and Hamilton 
were familiar with the tradition that the 
English Parliament legislated and the Eng
lish courts decided, it being unthinkable that 
the English courts would decide an Act of 
Parliament as unconstitutional, so "Congress 
shall make no law" as we find that quote 
in the Bi11 of Rights applied to the United 
States government. 

Now, as matters stand, the Tenth Amend
ment is a dead thing, and if the present tend
ency of the U.S. Supreme Court continues, 
the several States will soon be mere adminis
trative districts of the United States, con
trary to the original concept of those who 
wrote the U :S. Constitution. 

Since the U.S. Supreme Court regularly 
undertakes to decide Acts of Congress as un
constitutional, I hope for an amendment to 
the U.S. Constitution that will stay the hand 
of that court in matters of criminal law that 
are as just as our compatriots can make 
them, just to see how ingenious the U.S. Su
preme Court can be in an effort to declare 
such an amendment unconstitutional. 

May every success attend your efforts in 
this matter. 

Cordially, 
ARTHUR C. HOHMANN, 

Deputy Chief of Police, 
Los Angeles Police Department (Retired). 

CITY OF SAN BUENAVENTURA, 
Ventura, Calif., March 3, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, Washington, D.C. 
DEAR Sm: I am writing in support of your 

efforts to broaden the admissib1lity of evi
dence in court cases where confessions are 
considered. Recognizing that you have limit
ed time to read communications such as this, 
I will briefly state the following: 

( 1) I recognize the need to have courts 
conduct an intensive search for truth in con
sidering the merit of evidence to be allowed 
in a particular court case. However, the trial 
of a given matter and the attendant search 
for the truth should not be so technical that 
obviously valuable evidence is excluded from 
consideration by those seeking the truth in a 
disputed case. 

(2) The attached newspaper clipping is 

typical evidence of the damage that is being 
done by an over-technical approach to the 
law at the expense of the search for truth. 

I wholeheartedly endorse your efforts to in
crease the protection afforded citizens by up
dating our laws. 

Sincerely yours, 
DAVID PATRICK GEARY, 

Chief of Pol.ice. 

OKLAHOMA CITY POLICE DEPARTMENT, 
Oklahoma City, Okla., February 28, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crim

inal Laws and Procedures, Washington, 
D.C. 

DEAR SENATOR MCCLELLAN: I join with, I 
am certain, the overwhelming majority of law 
enforcement omcers in wishing success for 
your efforts to improve the condition under 
which officers must operate. While there is an 
abundance of groups and individuals arguing 
the cause of the criminal, there is a dearth of 
such advocates on the side of law and order. 

For too many years, the psyche of social 
welfare has been allowed to supplant social 
responsibility and one of the results is re
flected in a growth of lawlessness that threat
ens the roots of this nation in a way exceeding 
the wildest dreams of the international com
munist conspiracy. The most' recent example 
of this philosophy was evidenced in the Mi
randa decision, but despite· the· notoriety of 
Miranda, it would be fnaocurate to blame 
much of what is now history on that or in
deed, any single ruling of the Court. 

Too often, in fact ordinarily, the concern of 
society has been with protecting the rights of 
accused, including analyzing his subcon
scious, without regard for the rights of society 
or the victim of crime. If, as some say, the 
criminal is tlie produce of his environment, 
then what of the other and much larger pub
lic that is of this same environment but re
spects the law? Responsibility, or the absence 
thereof, is the difference. between orderly and 
lawless society. 

A second element appears in the recent de
cision of the Supreme Court: that is the ob
vious and announced intent to "control" the 
police. Repeated reference is made to the 
Wickersham Crime Report of the early 1930s 
as though law enforcement had not had 
enough sense to change one whit in over 
thirty years. 

The Court has confused the understandable 
desire of the framers of this Constitution to 
escape oppression at the hands of a foreign 
king with the right of the housewife to escape 
assault in the parking lot of a supermarket. 

Consider the "police" that were known to 
colonial times and imagine their effectiveness 
in any matter of more consequence that dis
covering a fire. The power was then and is 
now in the military1establishment. The police 
are neither capable nor desirous of overthrow
ing the government. They are capable of en
forcing the criminal laws but are not allowed 
to do so. The early distrust of the Crown has 
been transferred to the police operating in a 
field foreign to that which gave rise to the 
historical distrust. To this mania to control 
the police has been added the psyche of 
social welfare so that now a man is not even 
responsible for what he says, much less what 
he does, and especially so if he says he did it 
and can show that he is of humble origin or 
is a member of a minority. 

The "blameless" philosophy is exemplified 
in the bit o! doggerel by the unknown author 
who paraphrased the story of Tom the Piper's 
Son to show the current thinking of those 
who say the criminal is the misunderstood 
product of physiological trauma, as follows: 

"The pig has hissed, but Tom was kissed 
And sent to see a psychiatrist." 

This sounds extreme and even silly, but 
really is this not the case when automobile 

owners are told that they are to blame for car 
thefts by vtrtue of leaving their vehicles un
attended? Such thinking zeros in with deadly 
accuracy on the entire system of property 
rights. as known in this nation. It is but a 
matter of degree to shift the blame for bank 
robbery to those wicked bankers who have 
all that money lying around ... and besides 
it's all insured so nobody really gets hurt! ' 

The insurance is a story by itself. It has ad
vanced to such a degree tha.t it would come 
as no surprise if a professional thief's policy 
were placed on the market with low monthly 
premium, providing a policy to cushion the 
impact of arrest with its attendant incon
venience and expenses. (Ultimately, I sup
pose the "Oompa.ny" would provide a sub
stitute to serve the "insured's" time if all 
legal appeals failed.) 

This depa.rtmen.t has noticed, as I am. sure 
have others, a growing trend by victims of 
crime, espedally na,tional Clhain stores to 
provide only sketchy details of crimes whlch 
appear to have their base in some sort of 
company policy related to the conoept that 
whether solved or unsolved, the loos is in
sured and if solved, there could be reper
cussions in the form oif law suit, producing of 
r~oords, witnelSS time away from the job, in
timidation of witnesses, and other related 
~henomena. If the police feel that they are 
m some way being ''u.sed" it is because they 
know that the insurance companies uni
formly require that crime be reported before 
a settlement can be made. We reoeive daily 
num.erous reports of crimes that were dis
covered days and sometimes weeks earlier. 
The delay is explained by the victim when he 
reports tha.t his company required that the 
incident be reported to the police. The age 
of insurance and irresponsibility seems to 
be upon and a part of us. There is hope 
though that a dis·tinCtion can be ~e that 
will . distinguish between asocial acts and 
anti-social acts. 
~ether a ma.n pay his bills, support his 

children, work foil." a living or not do these 
things shoUld have no bearing on his per
sonal responsibility if he decides to steal, rob, 
rape or murder. There is a difference between 
flunking school and stealing cars. There is a 
diff~ence between assembly and petition and 
lootmg and burning. Illiteracy should not be 
confused with buglary. Surely, the United 
States of America and the several states have 
the ability and the sovereign right to make 
suoh distinctions that will prevent estab
lis~ment, on an all-encompassing front, of a 
polioe state but will assure responsibility for 
those acts which have, since recorded time, 
been crimes. It is perfectly reasonable to set 
all sorts of technical rules around technical 
crimes. It is an absurdity to so surround 
crimes at common-law. 

Sincerely yours, 
HILTON GEER, 

Chief of Police. 

DIVISION OF POLICE, 
Xenia, Ohio, March 3, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, Washington, D.C. 
HONORABLE Sm: Thank you for your request 

asking for my views and suggestions regard
ing the decisions of the Supreme Court. Al
though many of the decisions of the Supreme 
Court have affected the Police Service I 
doubt whether all of them collectively h~ve 
caused an impact such as the Miranda de
cision. 

It seems to me that the Supreme Court has 
attempted to right the wrongs of a few 
policemen by penalizing all of us. There ls 
no denying that many citizens were denied 
their constitutional rights before we started 
to train our men; there is no denying that 
many policemen guarded the citizen's con
stitutional rights and obtained convictions 
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through the practice of proper investigation 
techniques, thus giving society proper protec
t ion and service--these officers have been 
slapped down for doing a good job for the 
actions of a few. 

It seems inconceivable that we, as police 
officers, are not allowed tc;> question a suspect 
without the suspect's counsel present. Are 
we allowed to be present when the suspect 
confers with his attorney? 

I do not advocate an unreasonable period 
of time for questioning, however, it seems 
that we should be allowed a sufficient period 
of time to question a suspect in proper sur
roundings, without interference from outside 
sources. Proper questioning will many times 
eliminate suspicions from a subject com
pletely. Proper questioning will many times 
solve a case in a very short time. Thus, with 
proper questioning, under proper conditions, 
without interference or outside influences, 
we would be able to serve the citizens of our 
City in the manner they demand. 

How are crimes to be solved when the re
quired evidence is non existent? 

We are not asking for complete freedom 
in our investigations; we are asking for real
istic procedures that we can follow with the 
knowledge that our properly conducted in
vestigations will be accepted and not thrown 
out of court by a technicality. 

Yours very truly, 
HAROLD W. MILLER, 

Chief of Police. 

DEPARTMENT OF POLICE, 
San Clemente, Calif., March 1, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crim

inal Laws and Procedures, Washington, 
D.C. 

DEAR SENATOR McCLELLAN: I have been in
formed of your introduction of s_enate Bill 
674 seeking to amend Title 18 of the United 
States Code. 

May I join the thousands of other law en
forcement officers in this country in giving 
you every possible support in this endeavor. 
We feel strongly that Supreme Court deci
sions in the area of Escobedo, Miranda, and 
other unnecessarily restrict the best efforts 
o! law enforcement nationwide. 

For your information, I am also writing to 
the Senate representatives from California. 

. Sincerely yours, 
CLIFFORD G. MURRAY, 

Chief of Police. 

DEPARTMENT OF POLICE, 
Antioch, Calif., March 1, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crim- , 

inal Laws and Procedures, Washington, 
D .C. 

DEAR SIR: May I take this brief moment to 
express my ·appreciation to you and your 
committee fo·r the sincere efforts and ex
penditures of so much time and energy in 
behalf of the community welfare and promo
tion of better law enforcement for this na
tion. I would heartily encourage you not 
to become dispaired in the face of so many 
vociferous defenders of criminal liberties. As 
usual, those who are in favor of and desire 
quiet justice do not often speak loudly un
til pushed over the brink of disaster. 

Now we are being faced with imminent dis
aster unless the courts recognize the pre
dominant desire of a human being to issue 
confession to clear his own mind. I believe 
the original intention of the courts were to 
insure justice to all parties and to seek the 
truth. Unless the truth in total evaluation 
and merit is accepted and acknowledged by 
the courts, our forrn of freedom for the pur- · 
suit of ha ppiness for the law abiding citizen 
Will perish. 

YOUl's very truly, 
E. A. CARLSON, 

Chief of Police. 

CXIV--886-Part 11 

STATE OF RHODE ISLAND AND PROVI
DENCE PLANTATIONS, DIVISION OF 
STATE POLICE, 

North Scituate, R .I., February 23, 1967. 
Hon. JOHN L. McCLELLAN, 
Senate Subcommittee on Crimi nal Laws and 

Procedures, Wash i ngton, D.C. 
DEAR SENATOR MCCLELLAN: I have just re

ceived a communique from Mr. Quinn Tamm, 
Executive Director of the IACP, regarding 
your Senate Subcommittee on Criminal Laws 
and Procedures, which is scheduled to begin 
hearings on March 7, 8, and 9, 1967, con
cerning U.S. Supreme Court deciSlions affect
ing local law enforcement. 

It 1s indeed gratifying to know that such 
an outstanding and respected legislature as 
yourself, is interested in the law enforce
ment officer's plight to rectify the recent 
Court decisll.ons. 

I want to compliment you and the mem
bers of your committee on this undertaking, 
and you may be assured that I stand willing 
to do whatever I can to assist you in this 
endeavor. 

I have instructed the members of my staff 
to conduct a survey of all of our recent cases 
which have been affected by these decisions, 
and the report is to be forwarded to you prior 
to March 3, 1967. 

As Chairman of the New England State 
Police Administrators, I am also bringing 
this correspondence to each Administrator's 
attention so that we may, as a body, go on 
record as supporting your committee. 

Assuring you of my desire to cooperate at 
all times in matters of mutual interest, I am 

Respectfully yours, 
WALTER E. STONE, 

Colonel, Superintendent. 

CITY OF HERMISTON, 
Hermiston, Oreg., February 28, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Oriminal 

Laws and Procedures, Washington, D.C. 
DEAR SIR: As a Chief of Police I can attest 

to the effect on law enforcement of the late 
U.S. Supreme Court in general, and the 
Miranda Decision in particular. 

I would certainly support any review of 
these late findings of the U.S. Supreme Court. 

The releasing of confirmed criminals is 
much more of a threat than any crimes 
which these individuals could commit. It has 
already done serious damage to any deter
rent effect the punishment of criminals 
might have had. 

I will not Join with those who are blindly 
criticizing the U.S. Supreme Court. I have 
too much respect for our judicial system. 
Neither do I share the panic shown by some 
over the direct effect these rulings have had 
on integration and other standard police 
procedures and techniques. 

The thing that frightens me is, I feel that 
the U.S. Supreme Court has more support 
from the American citizen than anyone dares 
admit. I welcome and support any and every 
objective inquiry, study or appraisal of these 
rulings in question. I feel strongly that such 
inquiries, studies or appraisals should ·be as 
public as possible. 

We are faced with much more than the 
reckoning with the illogical pursuit of a five 
member--0ne man majority court. We must 
contend with the illogical pursuit of many 
American citizens who can see the need for 
good effective law enforcement only when 
they themselves are the victims of some 
criminal act. 

I am certain that adjustments at the U.S. 
Supreme Court level will help with im
mediate problems of law enforcement as it 
relates to daily public protection. However, I 
am just as certain that in the long run, with
out a basic change in trust of the average 
American citizen toward local law enforce
ment, adjustments on the Supreme Court 
level will serve only to pacify the situation. 

I see more future with, the programs aimed 
at directly upgrading local law enforcement. 
You can not demand respect by a court rul
ing, you must gain it. Hopefully, these pro
grams Will assist local law enforcement to a 
new level. A level of respect and trust by the 
American citizen. Until such time that a 
policeman is looked upon in the same light 
as a doctor, a lawyer or a teacher, I run afraid 
that our present day situation will continue. 

Respectfully, 
JAMES POLLARD, 

Chief of Police. 

DEPARTMENT OF POLICE, 
Beverly Hills, Calif., March 1, 1967. 

Hon. JoHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crimi

nal Laws and Procedures, Washington, 
D.C. 

DEAR SENATOR: Wish to commend you for 
your efforts in trying to restore common
sense and reason in Court actions regarding 
criminals. It is, indeed, disturbing for Law 
Enforcement Officers to see guilty persons 
released on minor technicalities. 

Despite the criticism of Law Enforcement 
Officers, they are doing their best under ex
treme handicaps, and criminal statistics 
show that crime is increasing much faster 
than the population and in the average 
metropolitan cities, persons do not attempt 
to walk on the street at night time. No one 
seems to be concerned about the rights of 
law abiding citizens and some reasonable 
laws will have to be made to allow Police 
Officers to interrogate suspects and a reason
able time limit placed on keeping suspects 
in custody. 

When a person wilfully violates the laws 
of the nation or the states, he certainly is 
not entitled to a protective cloth during this 
period of time. I am certain that our found
ing fathers never intended it that way. They 
are entitled to the due process of law and 
in impartial trial but the constitution was 
never intended to be used by unscrupulous 
lawyers to inject suspicion or accusations in 
order to cover up the guilt of the defendant. 

Wishing you success in your program, I 
remain 

Sincerely, 
CHIEF C.H. ANDERSON, 

Past President, 
California Police Chiefs' Association. 

AUSTIN, TEX., 
March 3, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, . Senate Subcommittee on Crimi

nal Laws and Procedures, Washington, 
D.C. 

DEAR SENATOR McCLELLAN: The following 
information is respectfully submitted in -re
sponse to your request that the members of 
the International Association Of Chiefs of 
Police state their views concerning the effect 
o! recent Supreme Court rulings such as 
Miranda v. Arizona on their efforts to effec
tively enforce the criminal statutes in their 
respective communities. 

Your introduction of S. 674 to amend Title 
18, USC with respect to the admissibility in 
evidence Of confessions strikes at the very 
heart of the major problem of all law en
forcement agencies in protecting the life and 
property of their citizens. 

May I direct your attention to my letter to 
you of December 17, 1965 which was in re
sponse to your inquiry of December 3, 1965 
concerning the bill that you had pending in 
the Senate at that time, S. 2578, Standard
izing the Admissibility of VoIUntary Confes
sions? At that time I mentioned that our 
Texas Legislature, just six months prior to 
that date had enacted a new Code of Crimi
nal Procedure. This new Code, under Article 
15.17, established the requirement that be
fore any arrested person could be questioned 
by an officer he must be taken "immediately" 
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before a magistrate who would warn him of 
his rights to an attorney and, in fact, if he 
had no attorney one would be appointed for 
him without charge. 

An amendment to this statute is now pend
ing in the current session of our Legislature 

.which will emphasize even further the ad
visability of such person having an attorney 
appointed for him before he discloses in
formation of any kind to a police officer. As a 
matter of fact, we are today experiencing 
difficulties with court appointed attorneys 
who endeavor to refuse to even allow their 
clients to be properly identified and booked 
before obtaining their release on bond. 

Such statutes and amendments are spon
sored by members of our legislature who 
specialized in the practice of criminal law. 
Many of these parties have openly admitted 
that they are anticipating future rulings of 
the Supreme Court and purposely intend 
that our State statutes in these matters shall 
extend beyond the requirements now con
tained in the Federal Rules of Criminal Pro
cedure. 

I am sure that you are already well aware 
that, in the State of Texas only the written 
confessions of a defendant are admissible in 
evidence against him. No oral statements are 
admissible unless made in the presence of a 
magistrate and are properly recorded and 
witnessed. 

The instances where criminals are now 
walking the streets as free men after having 
committed the crime of murder without wit
nesses exist in virtually every section of the 
Nation. In all of these cases the only avail
able evidence against them would be their 
confession if it would be admissible under 
our existing rules of evidence. 

Offenses Offenses 
cleared 

Larceny, all grades: 
4,653 1, 061 1963 ____ -- ------- ---- ---- - - -

1964 ____ ----- -- -- -- ------ --- 5, 453 1, 110 
1965 ____ --- -- -- - ------------ 5, 830 1, 121 
1966 _____ -- -- - - - - -- -- -- -- - -- 6,640 1, 085 

Burglaries: 
1, 519 482 1963 _____ -- - --- -- ---- ------ -

1964 ____ - - --- ---- ---------- - 1,904 503 
1965 ____ - - - - - -- -- - - ---- -- - - - 1, 860 370 
1966 ____ - -- - -- - -- - - ---- ----- 2, 564 404 

I think these figures tell the story much 
more effectively than I could state lot in 
words. The number of offenses and property 
losses have constantly increased, since the 
advent of the Supreme Oourt Rulings and 
the restrict! ve measures passed by our Texas 
Legislature, based upon those rulings. In 
contrast, the percentage of cases solved and 
property recovered has consistently declined. 

Our professional criminals are well aware 
of these court rulings and laws which per
tain to their alleged rights and govern the 
manner in which their cases must be han
dled by the arresting officers. In fact, it is 
common practice to have these persons, fol
lowing their arrest, quote the law and re
mind the officer of his limitations when he 
attempts to interrogate them and clear up 
the offenses which they have committed. 

As contrasted to these adult, professional 
criminals there is however, another group 
which is a matter of grave concern to me, my 
associates in the law enforcement profession 
and the adult law-abiding citizens of our 
community. 

This concerns the youthful offenders who 
have, thus far, been guilty of only petty 
thefts of automobile hub-caps, parts and oc
casionally autoniobiles which have been 
taken merely for a "joy-ride". 

In the past when these youngsters were 
apprehended it was not usually too difficult 
to Il!ip a budding career of crime in the bud 
through a quick moving investigation by the 
ofilcers assigned to our Juvenile Bureau. 
Immediately following their arrest these boys 

Crimes of this nature are relatively insig
nifi.cant, however, when we consider the re
strictive effect of these rules of evidence on 
various other types of crime which effect a 
much larger segment of our citizenry. I refer 
to the crimes of theft and burglary. 

It has always one of the most basic prin
ciples of police procedure to endeaver to clear 
up as many of these crimes as possible by in
terrogation of the arrested person and, par
ticularly, to recover the stolen property and 
return it to its rightful owners. Further, this 
practice has had a salutary effect on the po
tential rehabilitation of the criminal by en
abling him to confess all of his orimes and 
plead guilty to only one of the many offenses 
he has committed. 

Under our present system, however, only 
a very strong-willed person can withstand 
the repeated warnings and urgings of a mag
istrate to not disclose any information to the 
arresting officer until an attorney has been 
appointed to represent him. It goes without 
saying, of course, that no attorney worth his 
salt will permit his client to make any ad
missions whatever to a police officer. 

Further, it is a well accepted fact through
out our Nation that all of our law enforce
ment agencies are woefully undermanned. In 
the past when it has been possible to obtain 
clearance of a large number of offenses of 
this type the amount of time spent on con
tinuing investigations of the unsolved cases 
has been materially reduced. Today, this is 
no longer the case. 

May I cite, for your consideration, the 
following factual comparison offenses of this 
type taken from the records my department, 
both prior and subsequent to the Escobedo 
and Miranda rulings: 

· Percentage Property Property Percentage 
losses recovered 

22. 8 $102, 084 $23, 461 23. 0 
20.4 112, 060 27, 479 24. 5 
19. 2 119, 529 20,985 17. 6 
16. 3 176, 323 30, 210 17.1 

31. 7 51, 730 12, 745 24.6 
26. 4 79, 868 17, 227 21. 5 
19. 8 97, 971 15, 644 15. 9 
15. 7 119, 247 15, 784 13. 2 

could be readily interviewed at which time 
they would admit their guilt, identify other 
youths who were also involved and, finally, 
assist in the recovery of the stolen property. 

In such instances, these boys were placed 
under closer supervision by their parents and 
made aware of the seriousness of their acts 
through our local courts and juvenile cor
rectional facilities. 

Today, however, after having been admon
ished by the magistrate concerning their 
rights and the offer of a court appointed at
torney it is relatively rare that these pro
cedures are possible. Their attorney will al
most invariably instruct them to furnish no 
information whatsoever to the officers. As a 
consequence, any punitive action against 
them for their offenses is seldom possible. 

Their associates · in these offenses, being 
unidentified, are then enabled to continue 
their criminal a.ctivities until they gradually 
become involved in crimes of a more serious 
nature. By that time the possibilities of re
habilitation are relatively remote and, in the 
meantime, the crime problem in the commu
nity continues to increase in volume and 
magnitude. 

In referring to the rulings of the Supreme 
Court in recent years I have been concerned 
with the fact that in virtually every decision 
which has, in effect, interpreted the Consti
tutional rights of the criminal the decision 
has been by a five to four majority. In virtu
ally all of such rulings the court has com
pletely reversed its position of long stand
ing on such matters. 

I am totally unable to reconcile this situa
tion wherein one member of the court is able, 
in effect, to amend our Constitution by his 
interpretation on these questions whereas 
the Constitution itself can be amended only 
through ratification by three-fourths of the 
States in the Union. 

I sincerely hope that these observations 
may be of some value to you in your splendid 
effort to aid the law-abiding citizens of our 
Nation through your support of their duly 
constituted law enforcement ag·encies. You 
may be assured that I shall deem it a privilege 
to provide any assistance possible to assist 
you in obtaining passage of this vitally im
portant legislation. 

Respect.fully 
R. A. MILES, 
Chief of Police. 

PROVIDENCE POLICE DEPARTMENT, 
Providence, R.I., March 3, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedure, Washington, D.C. 
DEAR SENATOR McCLELLAN: In complying 

with the request of the I.A.C.P. in its recent 
memorandum concerning the forthcoming 
hearings before your committee regarding 
the adverse effect U.S. Supreme Court de
cisions are having on efficient law enforce
ment, I consider it high privilege to offer you 
my views on this subject which are in sup
port of S. 674, the bill by which you seek to 
amend the law with respect to the admissi
bility in evidence of confessions. 

·As you well know, the members of any 
profession or occupation responsible for the 
discharge of specific duties are very often 
biased in their point of view on matters 
which have a direct effect on their profes
sion. I think that all of us in the police 
profession will have to admit that within 
certain extended limits there exists a con
servative viewpoint which is somewhat 
characteristic of policemen and which we 
feel we must have in order to carry out our 
responsibilities. 

Basically it is the duty of every law en
forcement officer to administer the enforce
ment of la,w and to protect the public from 
law violators. Therefore, in a strict sense only 
those factors which either add or detract 
from this objective, directly or indirectly, are 
of legitimate concern to police officers. It is 
with this presupposition that I agree with the 
I.A.C.P. which feels that policemen ought to 
have the chance to express their views con
cerning this vital matter. 

I am in complete favor with the provision 
of S. 674. I think that everyone needs to 
show more concern about the rising crime 
rate and the importance of the role of the 
police in maintaining social order in this 
country. Unfortunately, not all citizens real
ize the threats that can accrue to the safety 
of their person and property if police au
thority continues to be cut back by judicial 
or legislative incursion of the police function. 

Many police officers feel that they have 
been shorn of some of their essential au
thority by the impact of the Miranda deci
sion. Policemen believe they face an enigma: 
What can be done about the public clamor 
for more effective police protection in the 
light of this decision of the Supreme Court, 
and at the same time observe the procedural 
safeguards favoring the accused? One federal 
judge unerringly pinpointed the present di
lemma of the police when he said, "Pres
sures of society and of public opinion in one 
breadth demand that crime be promptly 
solved, ·and in the next seem to condemn any 
interrogation of suspects by the police." 

In effect, to date, the majority opinions of 
the Supreme Court have placed emphatic 
weight upon the political ideals which hold 
in esteem human rights and human dignity. 
Please understand that, in my opinion, no 
policeman anywhere questions this ideology 
for these conceptualisms are held sacred by 
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every good American. The problem today is 
their application to the work-a-day world 
of law enforcement. 

It seems to me that what is needed now 
from the judiciary or legislature are rules 
of law making more clear the extensions 
and limitations of human freedom as they re
late to the society of law enforcement. Such 
clarification is not only important for the 
police function, but also that of criminal 
courts. All levels of courts are faced with 
the problem of interpreting the "exclusion
ary rule" implication in relationship to ex
tensions of the "right to counsel" repre
sented in the Escobedo and Miranda deci
sions. Court justices and policemen are hav
ing to make hairline decisions in the absence 
of firm guidelines in the new rules as they 
exist now. 

In their zeal to protect a defendant's con
stitutional guarantees in accordance with 
their measure of these rules, justices, par
ticularly in the lowest municipal courts, are 
handing down decisions that are virtually 
crippling the traditional investigative pro
cedures of the police. I'm sure you are famil
iar with some of these decisions in important 
cases throughout the country, and I shall not 
burden you with more of the same. However, 
I would like to single out two local cases of 
minor nature as examples of what is hap
pening in the police field, and how frus
trating it is for dedicated police officers to do 
their job. 

Case histor y No. 1 
A traffic officer of this department was dis

patched to the scene of an accident at an 
intersection controlled by a traffic signal 
light. Arriving at the scene, the officer was 
met by the two motorists involved. One of 
the motorists immediately said to the police
man, "This fellow went through a red light 
and ran into me." Turning to the second mo
torist, the officer said simply "Is that so?", 
whereupon this motorist admitted that he 
had failed to stop at the red light. 

When the case was presented in our mu
nicipal court the judge immediately dis
missed the charge against the offending 
motorist on the grounds that the policeman 
failed to notify the defendant of his rights 
before he asked the question "Is that so?" 

Incident No. 2 
An off-duty officer of this department was 

operating his own private car along a local 
freeway during a heavy traffic period when 
he witnessed a car ahead of him side-swipe 
another vehicle and then continue on with
out stopping. This officer, together with the 
op.erator of the car that was struck, both 
obtained the registration number of the of
fending car but were unable to identify the 
operator who sped off. The registered owner 
of the car was subsequently notified by the 
police to have the person operating that car 
report to our traffic division. A short time 
later, the registered owner appeared at the 
police station with his attorney. He stated his 
name and address and then refused to give 
any other information or answer any ques
tions. 

Obviously, under these circumstances no 
action could be taken leading to the prose
cution of the person responsible for this 
violation of the law. · 

I am enclosing a copy of a recent newspaper 
· story which is self-explanatory and empha

sizes the concern of other public officials in 
this community. 

Very truly years, 
HOWARD A. FRANKLIN, 

Colonel, Chief of Police. 

[From the Providence Journal, Feb. 24, 1967] 
RULINGS ALARM CHAFEE, GOLDSTEIN 

CRIME RULINGS ALARM CHAFEE, SAFETY CHIEF 

The results of some cases decided on the 
basis of recent U.S. Supreme Court decisions 
were viewed with dismay yesterday by Gov-

ernor Chafee and attacked vigorously by 
Harry Goldstein, Providence police commis
sioner. 

Governor Chafee, during his press con
ference, said he shares what he called the 
public's "incredulousness" about recent ac
quittals of defendants whose confessions were 
disallowed on grounds they were obtained 
in violation of constitutional rights. 

He was directing his comments specifically 
at a Rhode Island case involving an escapee 
from the Adult Correctional Institutions, 
and another in New York, where a man ac
cused of stabbing his wife and five children 
to death was freed. 

In both cases tI'-.e defendants' confessions 
were thrown out. The judges ruled they had 
not been properly informed of their right to 
counsel. 

"We are making this all-out attempt to 
stop crime and some of these decisions seem 
incredible," the governor said. Mr. Chafee, an 
attorney, said he is not challenging the 
judge's verdicts, if they are "based on the 
proper Supreme Court holding." 

"But something is out of whack," he said. 
Commissioner Goldstein debated the issue 

with Aram A. Arabian, a former public de
fender, before the Pawtucket Rotary Club. 

Warning of "serious social consequences" 
unless the trend is reversed, Mr. Goldstein 
said thousands of cases in the lower courts 
have been thrown out because the court 
changed the rules. 

The people "a.re not going to sit back and 
be inundated by escalating crime," he said. 

"The court doesn't worry, but I have to 
worry about the impact on the community, 
and so do you," the top Providence law en
forcement official said. The luncheon meet
ing was held in St. Paul's Parish house. 

Mr. Arabian countered with the conten
tion the court has only told police, "Do it 
the right way." 

He said the court did not change the rules. 
It just defined the basic rights that have 
been in the Constitution since it was writ
ten, he said. 

He predicted the day will come when no 
confessions will be admissible under any cir
cumstances. He said new scientific ways of 
prosecuting crime will make confessions un
necessary. 

Mr. Goldstein disagreed on both points. 
"Those who talk of solving crimes scien

tifically haven't been inside a police station, 
and that includes most judges," he said. 

Disputing the statement that the court 
has not changed the rules, he said, "These 
are rights created by the courts and nothing 
else." He said the Miranda decision should 
not have been retroactive. 

Mr. Goldstein said it is becoming almost 
impossible to convict narcotics and gambling 
offenders. He said they "come down the cor
ridor of the police station laughing" and 
making such remarks as, "Just keep your 
mouth shut and we'll be all right." 

Referring to the New York man mentioned 
by Governor Chafee, Mr. Goldstein said, "As 
a result of a subsequent change in the rules 
a man who ·committed six murders was al
lowed to walk out free." He said there was no 
Supreme Court ruling at the time of the 
murders. 

Mr. Goldstein said the man's lawyer at
-tempted to reassure the people of New York 
by saying, "Don't worry. He's going back to 
Puerto Rico." 

The real concern in the controversy should 
be the impact of crime upon the victims, 
Mr. Goldstein said. 

Mr. Arabian had compared the role of the 
U.S. Supreme Court with that of an umpire 
at a baseball game. 

"Without the umpire, it would be riot and 
chaos," he said. "It would be the same with 
our government." 

Another form.er public defender, Leo Pat
rick McGowan, who was also at the meeting, 
said a defendant is outnumbered :five to one 
by police who are "jabbing" him in the ribs 

at the police station. "It is the defendant's 
word against :five policemen," he said later. 

"I have found most policemen more reli
able than many of the people you have de
fended," Commissioner Goldstein replied. 

MEMORANDUM 
FEBRUARY 28, 1967. 

To: Peter J. Gannon, Chief, Bureau of Navi
gation. 

From: William H. Fennecken, D/ Chief, Ma
rine Patrol. 

Subject: Memorandum 2/21/ 67. 
It is common knowledge today that a 

police officer's lot is not a happy one. Pres
sures from all sides, particularly in the field 
of civil rights and recent Supreme Court de
cisions has lowered the police image to below 
that of the local garbage collector. With the 
bombardment of his image, his morale has 
also tumbled. The average Cop today is a dis
gruntled individual, who is doing only what 
is necessary in the performance of his duties; 
to have a spark and be energetic is to look 
for trouble and further criticism. 

The picture was not always thus. When I 
first entered the police field thirteen years 
ago, it was on the way to becoming an honor
able profession. I can recall how proud I 
was when I first donned the uniform. Walk
ing my post as the local symbol of justice, 
I felt more like a knight in shining armor, 
ready to protect the proverbial damsel in 
distress. No apprehension entered my Inind. 
All peoples from all walks of life were treated 
with equal candor. 

As a police officer, I soon learned that in 
Rome you do as the Romans do. As I gained 
experience I learned to size J>eople up. Basic 
philosophy began to take hold. I found that 
all people desire to be treated as individuals, 
to be accepted for their own sake regardless 
of their position in life. Everyone wants to be 
understood and in their own way to be im
portant. The wise guy had his underlying 
motive, the recidivist his. 

Today the task of getting to the underly
ing motive has all but vanished. The police 
officer's approach to people hoas, by mandate, 
radically changed. The violator of public 
trust seeks no help because he expects none 
from the man in blue. The once human bond, 
the old avenue to justice ls as cold as a wea
ther front from Canada. 

Recent Supreme Court decisions have 
heaped coals upon the relationship between 
the law enforcement officer and the accused. 
The policeman, must of necessity, change his 
entire outlook bringing into enforcement a 
different approach. An approach that ls cold 
and oalculating. For an officer with years of 
experience, this becomes a bitter pill to swal
low and is not easily comprehended. 

Most police officers today are disillusioned 
men, fighting frustration at every turn. 
Nothing to an officer can be xnore heartbreak
ing than to see weeks of work for naught, 
because of some court technicality. When the 
criminal is turned loose to• ply again on the 
public, the officer wonders why he ever 
pinned a badge on in the first place. 

Something must be c'.,one in the immediate 
future to restore the policeman to the sym
bol of old; the pillar of the community; 
respected as the protector of every citizen's 
rights, and a very present help in time of 
trouble. 

WILLIAM H. FENNECKEN. 

MEMORANDUM 

FEBRUARY 28, 1967. 
To: Peter J. Gannon, Chief, Bureau of Navi

gation. 
From: Alvin M. Walsh, D/Chief, Marine Pa

trol, Dis. II. 
Subject: Bureau Chief's memo of February 

27, 1967, Re International Association of 
Chiefs of Police. 

The undersigned officer feels very strongly 
about the recent Supreme Court decisions. 
However, in way of an opinion: Both the re-
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cent Escobedo and Miranda decisions were 
decided by the Supreme Court on 5-4 votes. 
In each case the minority justices a<:cused the 
majority of writing laws, a function of our 
legislators as defined in the Constitution of 
the United States. It appears Chief Justice 
warren is attempting to re-write all criminal 
laws. 

Apparently the only way that law enforce
sidering the rights of the accused, have for
gotten the rights of the victims. A case in 
point: Recently, in New York City, a factory 
worker who had admitted killing his wife and 
five small children was released from prison. 
His confession, the only evidence against 
him, was set aside "because he had not been 
informed of his rights" as outlined in the 
historic Supreme Court Decision under Mi
randa. 

When this individual was released, Brook
lyn District Attorney Aaron A. Koota made a 
comment with which I agree as, I am sure 
will most law enforcement officers. He said: 
"The United States Supreme Court has 
weighed the scales of justice heavily in favor 
of the criminal suspect. I am not a prophet, 
but the handwriting on the wall indicates 
a trend on the part of the court to outlaw all 
confessions made to police. 

If and when that melancholy day comes, 
the death knell of effective criminal law en
forcement will have been sounded. 

Miranda has cut at the very foundations 
of law enforcement and of the legal system
by weakening the right of the police to search 
for the truth by oral questioning of a suspect 
before trial. 

In Escobedo and Miranda the decisions 
state that a suspect can waive his rights to 
remain silent or waive his right to counsel. 
The waiver concept is and will continue to 
cOine under close scrutiny by lawyers and I 
doubt that law enforcement has heard the 
last of the criticism when an officer advises, 
in court, that the defendant waived his right 
to remain silent. 

Further, some of the New Jersey Magistrates 
have added Miranda to both Motor Vehicle 
and Juvenile cases. 

Last summer, Sgt. Newman at a juvenile 
court hearing was asked; even though he had 
previously stated questioning was conducted 
in the presence of the juveniles parents, 
whether the boys (aged 14 and 15; charged 
with Larceny), were apprized of their con
stitutional rights before they were ques
tioned. 

Th.is officer would strongly recommend that 
our unit, the Marine Police, go on record as 
endorsing the stand of Senator McClellan 
and of the Sub Committee on Criminal Laws 
and Procedures and urge the passage of his 
legislation with respect to the admissibility 
in evidence of confessions. 

Respectfully, 
ALVIN M. WALSH, 

D / Chief, Marine Patrol, Dist. II. 

MEMORANDUM 
FEBRUARY 28, 1967. 

To: Mr. Peter J. Gannon, Chief, Bureau of 
Navigation. 

From: Steven Zwarych, Jr., Dep. Chief, Ma
rine Patrol. 

Subject: Memorandum-I.A.C.P., Bureau 
Chief's Memo of 2/27/ 67. 

With reference to the above subject, the 
following comments are submitted for your 
use in complying with the I.A.C.P. Memo
randum. 

At the present time, neither the Mapp's 
nor the Miranda decisions have affected the 
enforcement procedures of our Marine Patrol 
Organization. 

To the writers knowledge, our authority to 
stop and board a vessel underway as outlined 
under 12:~. has never been challenged by 
any court of law. Should a vessel be docked 
or moored and the necessity to board arise, 

a proper search warrant would be obtained by 
one of our senior men after first clearing such 
action with the District Headquarters. 

The Miranda decision would have no bear
ing on our normal accident investigation pro
cedures with the recent decision of the New 
Jersey Superior Court in the case of "State 
v. Zucconi" bearing this out, stating that this 
Supreme Court decision, "did not apply be
cause defendant was not under arrest, in cus
tody, or otherwise deprived of his freedom 
when he made the admission." 

By Departmental Policy all officers of the 
New Jersey Marine Patrol are restricted to 
the enforcement of our Boating Laws and 
Regulations with instructions that if any 
other violations or crimes are detected, they 
be .turned over to the appropriate municipal, 
county or State authorities. 

Should this policy change whereby their 
enforcement responsibilities would be ex
panded then potentially the Mapps and Mi
randa decision would directly hinder their 
capability as far as the investigation of lar
cenies, breaking and entries and death caused 
by boat. 

Occasionally when an out of state boater 
or disorderly person is placed under arrest 
for transportation to a local court or police 
headquarters for the purpose of posting 
bond, the Miranda decision would affect 
questioning of the defendant until he was 
apprised of his rights; however, this should 
not pose any problem as a Deputy Attorney 
General could be obtained for any later court 
proceedings if the defendant is represented 
by counsel. 

Respectfully submitted, 
STEVEN ZWARYCH, Jr., 
Dep. Chief, Marine Patrol. 

Attachment: Excerpt from Bulletin Letter 
131, p. 2. 

RECENT OPINION 
(NoTE.-The following opinion, which will 

shortly appear in the advance sheets, is 
presently available, without cost, by writing 
to the Clerk of the Supreme Court, State 
House Annex, Trenton.) 

State v. Zucconi-N.J. Super.-(App. Div., 
A-786-65, decided January 13, 1967.) 

Defendant was convicted in the municipal 
court and in the county court after a trial 
de novo of careless driving (R.S. 39:4-97). 
Twelve days following the accident which 
led to the charge, the defendant was inter
viewed at the hospital by a State Trooper 
who was investigating the accident. The de
fendant stated he was driving the car and 
later in his home repeated his statement to 
the Trooper and signed a typed statement in 
the presence of members of his family. 
At the trial defendant testified another per
son, who died as a result of the accident, 
drove the car. Defendant's statement was ad
mitted in evidence and he alleges this was 
error because he had no counsel when he 
made the admission; that he was not told 
that he had a right to counsel or offered one; 
and that he was not warned that what he 
said might be offered in evidence against 
him. The Appellate Division affirmed the 
conviction and held that Miranda v. Arizona, 
384 U.S. 436, did not apply since the defend
ant was tried before the Miranda decision 
and in any event it did not apply because 
defendant was not under arrest, in custody, 
or otherwise deprived of his freedom when 
he made the admission. The court also held 
that Escobedo v. Illinois, 378 U.S. 478, did 
not apply because defendant was not in 
custody and did not ask for counsel. 

The State additionally argued that, in any 
event, Miranda and Escobedo did not apply to 
motor vehicle violations. The Appellate Divi
sion held that in a prosecution for a motor 
vehicle violation resulting in a fine Miranda 
does not apply. 

It is conceivable that a boating violation 
would be likened to a MV violation. 

Very sincerely yours, 
EDWARD McCONNELL, 

Administrative Director of the Courts. 
FEBRUARY 9, 1967. 

CITY OF CONCORD 
OFFICE OF CHIEF OF POLICE, 

March 1, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crim

inal Laws and Procedures, U.S. Senate, 
New Senate Office Building, Washing
ton, D.C. 

DEAR SIR: I am in receipt of a memoran
dum from Mr. Quinn Tamm which an
nounces the hearings whi·ch are to be held 
by your committee on March 7, 8, 9, 1967, 
regarding the United States Supreme Court 
Decisions Affecting Local Law Enforcement. 
I am pleased that your Honorable Commit
tee is looking into this most serious matter 
for, in my opinion, law enforcement must 
get some relief if it is to be effective. 

The present requirements which are im
posed upon law enforcement by the Miranda 
Decision have created an impossible situa
tion for law. enforcement. The admonition 
which we must give to suspects in criminal 

. matters is, in effect, a plea to the individual 
that he do nothing that would help the 
police in their investigation of the incident. 
If the suspect says, "I don't want to talk 
about it now", all questioning must imme
diately cease and I submit that · this re
striction goes too far to the detriment of 
society. This aspect of the Miranda Decision 
is crippling law enforcement. 

We had an excellent example of the crip
pling effects of this rule only last week. This 
case involves a 19-year old California Youth 
Authority parolee who was accused of the 
statutory rape of a 14-year old girl. The girl 
alleges that this young man had relations 
with her on two separate occasions. There 
are no witnesses and there is no evidence. 
The suspect has stated that he does not wish 
to discuss the case with us and our omcers 
are powerless to resolve the matter. Our offi
cers feel that they could get enough infor
mation out of this individual to make a 
case if they could spend a short time dis
cussing it with him, · however, under Mi
randa, anything he might say to them would 
be inadmissible in a court of law. 

I am not suggesting that the police be 
permitted to resort to the old third degree 
methods of yesterday, however, if we are to 
be able to do our jobs, we must be given the 
right to interrogate suspects concerning 
their involvement. Having informed a man 
that he has a right to remain silent and 
that anything he says may be used against 
him in a court of law, the police must be 
given the right to interrogate him whether 
he wants to talk to them or not and we must 
have the right to introduce what he had to 
say if the case goes to trial. I submit that 
local judges are competent, educated and 
fair. Let them weigh the facts after listen
ing to both sides. The majority opinion in 
the Miranda Decision said that the police 
are suspect; I would hope that the judges 
in our lower co-qrts are not. If they are, the 
real problem may lie with the Supreme 
Court? 

Finally, the one man majority on the Su
preme Court has developed a lot of "bad" 
law. It is bad in the sense that we cannot 
depend on it for it was decided on the basis 
of one vote. If only one justice out of the 
n~ne were to change his mind, the whole 
concept of criminal justice would change. It 
is my opinion that society would get a better 
break if a reversal in a criminal matter 
required a two-thirds majority of the Su
preme Court. I wish you would give this 
suggestion some serious thought. 
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Please be assured of my support and co

operation in all matters of mutual interest. 
Your very truly, 

JAMES L. CHAMBERS, 
Chief of Police. 

POLICE DEPARTMENT, 
Portola, Calif., February 28, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crimi

nal Laws and Procedures, U.S. Senate, 
New Senate Office Building, Washing
ton, D.C. 

DEAR SENATOR McCLELLAN: I would like to 
take a few minutes of your time and discuss 
the problem of Supreme Court Decisions. 

As a career police officer and a Chief of 
Police, I feel that the United States Supreme 
Court has committed a great lnjustice to 
law enforcement. It appears that their de
cisions with regard to Civil Liberties have 
gone beyond the scope of their limits. While 
we all believe in the civil right and liberties 
of mankind we do not believe that the court 
should pick up and blow up every small 
technicality. 

As a Police Administrator, I do not object 
to good clean decisions which would affect 
the whole of the American people, but I 
strenuously object to the decisions which 
hamper law enforcement. 

I have thought about these decisions with 
an open mind, trying to put myself in the 
place of the Justices and I still come up 
with the same answers. 

Apparently the only way that law enforce
:rnent can make their position clear is to 
unite through men such as you, who are 
willing to take a stand, and who are willing 
to help law enforcement be the power, to 
protect life and property that it should be. 

You can count on me and this department 
to support your vi.ews. 

Respectfully yours, 
R. A. HARRIS, 

Chief of Police. 

WESTPORT, CONN., 
POLICE DEPARTMENT 

March 2, 1967. 
Hon. JoHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crimi

nal Laws and Proceduresr U.S. Senate, 
New Senate Office Building, Washing
ton, D.C. 

DEAR SENATOR McCLELLAN: Fairfield Coun
ty is a focal point for "House Breaks"; hun
dreds of homes have been bro·ken into and 
thousands of dollars of belongings taken. 

As Captain of Detectives and a veteran 
police officer, it is my opinion that certain 
decisions made by the Supreme Court have 
given the criminal an unwarranted "Supreme 
Court Robe of Protection." 

Unless a perpetrator is apprehended in the 
commission of a crime it is almost impossible 
to convict him because of the Mapp and 
Miranda decisions. For example: an automo
bile ls mobile; can be rented or have stolen 
marker plates; thus making it almost im
possib-le to check it at a later date. A search 
warrant may be obtained hours later. 

The Harlis Miller case was retried in the 
State of Connecticut because of the Mapp 
decision. The Grimes case (narcotics) · re
quested two retrials because of the Miranda 
decision. 

I have been a police officer since 1938; have 
attended many police schools, including the 
F.B.I. National Academy and the New York 
Police Academy; and because of my experi
ence and training, I know what a great help 
your bill can be to law enforcement and the 
honest public. I hope, therefore, that your 
amendment will be passed. 

Sincerely, 
LoUis D. ROSENAU, 

Captain of Police. 

CITY OF DAY:l'ON, OHIO, 
DEPARTMENT OF PuBLIC SAFETY, 

March 1, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR Sm: In reply to your Memorandum to 
the International Assoc'iation of Chiefs of 
Police, Inoorporated, the following infoqoma.
tion ls submitted: 

Miranda has produced two definite prob
lems in law enforcement. In the first instance, 
the day of the suspect admitting his criminal 
action is almost gone. At the completion of 
the warning as prescribed by the Decision, the 
suspect, finding that an attorney will be fur
nished, immediately will request one. At this 
poin·t a.11 questioning must cease and we can 
only await the arrival of the attorney and 
the inevitable, "Don't tell the police any
thing." We all realize that there are cases 
where no physical evidence exists and the 
only solution is by an admission. 

Our hands were tied recently in a Shooting 
to Kill case. The complainant was taken to 
the hospital and placed in intensive ca.re. 
(No questioning possihle.) The only witness 
was fleeing and not in custody. The suspect 
demanded an attorney and was advised by 
him to say nothing. The .attorney also de
manded that we file an affidavit on the man 
or release him immediately. How could we 
posSlib-ly do our job under these circum
stances? 

Since the advent of the Miranda Decision, 
our Detective Section has compiled records as 
relates to prlsoners being processed. This 
record shows that of the 688 prisoners proc
essed since Miranda up to and including 
February 1967, 477 signed a waivei' and 170 
refused. The detectives feel that the Miranda 
Decision definitely caused lack of prosecu
tion in 128 cases. 

Miranda has hurt in a second instance as 
to the c•learing of complaints. Prior to thifs 
DeCiision, we could question a suspect as to 
related offenses, thus clearing more com
plaints. Today we are fortunate to clear one 
offense with the reflecting decrease in Part I 
crimes cleared. 

We feel that the rights of the individual 
are important, however, the community also 
must be protected. At present 2 % of the 
community are being protected at the ex
pense of the other 98 percent. · 

Very truly yours, 
L. H. CAYLOR, 

Director of Police. 

CITY OF LAKE OSWEGO, 
POLICE DEPARTMENT, 

Lake Oswego, Oreg., March 2, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SENATOR: With reference to the Sen
ate Subcommittee on Criminal Laws and Pro
cedures set for March 7, 8, and 9, 1967, I 
would like to express my f.eelings in relation 
to the recent Supreme Court Decisions. 

First, let me begin by saying I have been 
in law enforcement twenty one years. I was 
Chief of Detectives for fifteen years prior to 
becoming Chief of Police. I have been in
volved in making many arrests and conduct
ing hundreds of interviews and interroga
tions. 

I strongly believe that every person is en
titled to his rights, including police officers. 
Recent rulings of the Supreme Court have 
gone overboard in protecting the rights of the 
criminal; however, they have failed to rec
ognize the rights of the law enforcement offi
cers who are endangering their lives to ap
prehend the vicious criminal. I, and I'm sure 
many, many other officers, have taken guns 
a:nd knives off criminals in dark alleys and, 
hke all officers, made decisions in seconds 
where it takes the courts years to determine 

if these decisions were proper. It ls quite 
easy for others to be a "Monday Morning 
Quar.te.rback," but how many of our justices 
have availed themselves to actual police offi
cer's duties. It is my understanding that only 
one of the justices has had the experience of 
trying a criminal case in our courts. 

When our forefaithers drew up our Consti
tution they did not have minority groups 
such as there are today. If these groups had 
existed we would have seen a much larger 
document than now exists. Amendments or 
additions to the Constitution should be lef't 
to the legislative body. 

In my grade school days, I was taught there 
were three branches of government; execu
tive, judicial and legislative. It is the thought 
of many that the Supreme Court has taken 
it upon themselves to be all three. The court 
does not decide cases on facts, but upon tech
nicalities. They do not decide the case on 
what the law is, but what they think it 
should be. I have heard it voiced many times 
in police circles that the court has the knack 
of changing the rules after the game has b-een 
played. 

We, as police omcers, find i·t difficult trying 
to abide by the court's decisions. We can't 
act on what the law is today, but we must 
anticipa;te what it will be in the future. The 
Supreme Court ls quick to tell us what we 
can't do, but I have yet to hear one decision 
telling us what we can do. 

Recruiting for police departments is far 
more difficult today than ever before. The 
reason being that no person wants to be 
wrong in the public view, nor do they want to 
be liable in a civil suiot. An officer remarked 
in a somewhat cynical statement, "If you 
haven't ~een arrested, you have no rights." 
Unfortunately, this situation now exists. 

I am of the belief that a Supreme Court is 
very necessary. It appears to me that they 
should base their decisions on the law as it 
is written and the facts of each and every 
case. I do not feel that they should legislate 
and decide cases on technicalities. 

Very truly yours, 
LYLE C. PERKINS, 

Chief of Police. 

BREA, CALIF., 
February 28, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedwres, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

MY DEAR SENATOR MCCLELLAN: I received 
information from the International Associa
tion of Chiefs of Police indicating that you 
would be interested in the views and sug
gestions of its members regarding the United 
States Supreme Court decisions and its effect 
on crime in the United States. 

It has been reported that in ruling on the 
Miranda decision, Chief Justice Warren 
stated that "this procedure has been used 
by the Federal Bureau of Investigation for 
many years, and it has not hurt their opera
tion." Ch~ef Justfoe Warren apparently has 
failed to take into consideration the different 
types of police work being done by these 
bodies. In the main, the FBI as its name 
implies, investigates. With the exception of 
bank robberies and kidnapping, the FBI is 
seldom called upon to proceed to the scene 
of an emergency and to make split-second 
decisions. In local law enforcement, it is the 
exception rather than the rule that the police 
officer has the time to build up a case before 
taking action. 

The FBI agents carry a case load from 
twenty to thirty cases per month per agent. 
It is not at all uncommon for a detective 
with a metropolitan police department to 
carry fifty, sixty, or more cases per month. 

Miranda was just again convicted for kid
napping and rape on the same charge as 
before, without the use of the confession. 
Under the rationale of punishing law en-
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forcement, the Supreme Court has in real
ity, failed in its obligation to · protect the 
citizens of our great country. Nothing was 
accomplished by releasing Miranda. He has 
been found guilty by two juries. Society's 
rights were not protected by the shallow 
thinking of the majority on the Supreme 
Court, and in my humble opinion, Miranda 
will be a better person by paying a penalty 
for the crime he has committed rather than 
have been allowed to go free. 

Danny Escobieto in all probability fits into 
the same category as Miranda. When a crimi
nal is allowed to roam the streets free after 
having committed an act against society be
cause of some legal technicality, then our 
country has failed. It may be that crime is 
bred in the slums, it may well be that crime 
is caused by unemployment, and by the 
many other social injustices that are so often 
cited. If this is true, and I am not completely 
convinced that it is, it would be many years 
before these conditions are corrected and the 
United States can be safe from the criminal. 
In the interim, society must be protected. 
Society has the right to be protected, and 
society should not be hampered by unwar
ranted restrictions placed upon the law 
enforcement officer. 

It is my opinion that if the Chicago Police 
Department abused its authority in the Esco
bieto case then the Chicago Police Depart
ment, the involved detectives, and the Chief 
of Police should have brought out for public 
censor. But Escobieto should not have been 
freed on that technicality, or should a law 
enforcement officer in some other jurisdiction 
be hampered. 

It would appear to me that the Supreme 
Court will not face up to reality either due 
to overpowering loyalty to the legal profes
sion, shallow thinking, or a gutless approach 
to "reality." The true problems in the United 
States dealing with criminal justice is _the 
use of the worn-out, out-moded, fallacious, 
Adversary System of criminal justice. 

This system which is based on hypocrisy, 
professional theatrics, bribery, and so many 
other odious practices should be replaced by 
a system of justice that is seeking the truth 
in an Impartial, fact-finding atmosphere. 
Then justice will be served. 

I do not consider myself an authority on 
the Adversary System, nor do I consider my
self as a proponent of any system to replace 
it, however, in the sixteen plus years of my 
experience In law enforcement, I am con
vinced that this system ls sadly lacking in 
the performance of its fundamental duty, and 
that "Lady Justice" sitting on her pedestal, 
draped in fl.owing white robes, ls being pros
tituted daily in every criminal court in the 
country by the use of this system. 

Sincerely yours, 
R. 0. BAUGH, 

Chief of Police. 

DEPARTMENT OF POLICE, 
Beverly Hills, Calif., February 28, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, b.O. 

DEAR Sm: As a veteran Police Officer with 
32 years experience, I can attest to the fact 
that the recent decisions of the Supreme 
Court are resulting in the further hand
cuffing of the police officer and at the ex
pense of the law abiding citizen. 

The question of "Whose rights are being 
defended" is a logical question to ask in view 
of the Miranda decision of June 13, 1966, 
which virtually eliminates police station in
terrogation of suspects, and further hinders 
the police in their fight against crime. The 
dismay with which we in law enforcement re
gard this additional roadblock in our ability 
to perform our duty was admirably summed 
up by Justice White in his dissenting re
marks "Nor can this decision do other than 

have a corrosive effect on the criminal law as 
an effective device to prevent crime. A major 
component in its effectiveness in this regard 
is its swift and sure enfOTcement. The easier 
it is to get away with rape and murder, the 
less the deterrent effect on those who are In
clined to attempt it. This is still good com
mon sense. If it were not, we should post
haste liquidate the whole law enforcement 
establishment as a useless, misguided effort 
to control human conduct." 

Further emphasis was added to this view 
by Justice Clark in his dissenting opinion: 
"The Court further holds that failure to fol
low the new procedures requires inexorably 
the exclusion of any statement by the ac
cused, as well as the fruits thereof. Such a 
strict constitutional specific inserted at the 
nerve center of crime detection may well kill 
the patient." 

After reading the Court's opinion as deliv
ered by Chief Justice Warren, It is difficult to 
avoid ooncluding that it is the police who 
are on trial in the prisoner's dock. Some sol
ace can be derived from the fact that this 
view of the police was definitely not a unan
imous one. In Justice Harlan's dissenting 
opinion he makes it clear that he does not 
at all subscribe to "the generally black pic
ture of police conduct painted by the Court." 

It is not within the purview of the police 
to question the legal soundness of the Court's 
decision, nor is this necessary. This was done 
with detailed thOTOughness by the dissenting 
Justices. 

It is within the purview of the Police, how
ever, to pose the following highly pertinent 
quesiiions, not to Justice Warren and his 
four cohorts, regrettably, but to the citizens 
whom they serve: 

1. Why are we indicted for performing our 
duty to enforce the law? 

2. Why are we, in effect, denied a vital tool 
of law enforcement-interrogation of sus
pects--when the crime rate is already in
creasing at five times the population in
crease? 

3. With our departments already under
manned and underfinanced, how are we ex
pected to cope with the increased demands 
for protection that can be expected to result 
from this Court decision? 

Noting that "under this new version of 
the Fifth Amendment" many criminal de
fendants wno might previously have been 
convicted may now either not be tried at all, 
or acquitted, Justice White stated: "I have 
no desire whatsoever to share responsibility 
for any such impact on the present criminal , 
process." 

We in law enforcement suggest to those of 
the Supreme Court whose ooncern appears to 
center on the rights of the probable law
breaker that the time is long overdue for 
equal concern for society-and its protectors, 
the police. 

I am enclosing a copy of an address given 
by Justice Walter J. Fourt of the California 
District Court of Appeals, concerning his 
opinion of the recent Supreme Court deci
sions. 

Your subcommittee is to be commended 
for your interest in this manifold problem, 
and trust your studies will result in recom
mendations of a factual nature to the Con
gress of the United States. Law Enforcement 
and the public, which they serve, deserve no 
less. 

Respectfully yours, 
P.R. SMITH, 
Service Division. 

"TODAY'S COURTS SEARCHING FOR ERRORS, NOT 
TRUTHS" 

(By Judge W. J. Fourt) 
(The following address of Justice Walter 

J. Fourt of the California District Court of 
Appeals was made to the North Area Police 
Association. It contains a studied diagnosis 
of the current crime problems. It is a subject 
of concern for many police officers; and is 

considered by them worthy of wide public 
dissemination-The Editor.) 

We are today, in my opinion, in a com
plete state of confusion as to what the law 
is -with reference to investigating and pros
ecuting criminal cases. -

Until the present class of appellate jus
tices graduated and took over, there was, in 
the legal world, a dootrine or rule known as 
"stare decisis." Those words translated mean 
to adhere to precedent, and not to unsettle 
things which have been satisfactorily settled 
for many, many years. In other words, it is 
a rule of common sense that rules of con
duct should be settled to the end that so
ciety, the people of the community, includ
ing police officers, would know what to do 
in the future in a given type of case. · 

No one argues that any rule which is ab
surd, ridiculous or unjust on its face ought 
to be continued in effect-yet, we should 
give due consideration to the judgments of 
those persons who have gone before us and 
successfully conducted the affairs of this 
country for 150 years. One of the reasons we 
have grown great, and have the country we 
have, is because of what those people of sub
stance did and said. 

SUPER LEGISLATURE 
And in speaking of the founders, they did 

not provide any statement, inference, or 
otherwise, to the effeot that an appellate 
court shall be a super-legislature and en
titled to en.act into law that which the people 
do not want, or to legislate judicially into 
the law that which the people, sooner or 
later will not accept. 

As one Justice of the Supreme Court of 
the United States stated some years ago, with 
reference to this matter, "The viewpoint in 
question indicates an intolerance for what 
those who have composed this court in the 
past conscientiously and deliberately con
cluded, and involves an assumption that 
knowledge and wisdom resides in us which 
was denied to our predecessors." 

Law to be obeyed or enforced must neces
sarily be known by all who have to do with 
it-the members of a community, the law 
enforcement agencies and the judges and 
others engaged in the administration of jus
tice. Law to be known, must be fixed and 
substantially or reasonably constant. 

In other words, the rule "stare decisis" 
gave balance, stability and symmetry to our 
law and to society. It took out the capricious 
element in the administering of justice. It 
kept the scales of justice even and steady 
and not liable to wavering with every new 
judge's opinion-that matter would be dis
posed of, not in accord with whim or caprice 
of any individual judge, but according to 
established, known laws and customs of the 
country. In other words, judges ought to 
expound the law as it is and not take upon 
themselves the responsibility of pronouncing 
new law. 

We have witnessed, literally, in the last 
few years a veritable tearing up by the roots 
of the fundamentals, the old cornerstones of 
the administration of justice-and, strange 
as it may seem, in many if not in most, of 
the cases of recent date where this has been 
done, the courts have stated in part and 
given as one reason for their opinions, that 
the police must be taught a lesson. 

All of this, in my opinion, has led to a 
breakdown in law and order-respect for the 
courts in many areas has diminished-vi
cious and violent criminals run rampant and 
many are turned loose to prey again on inno
cent victims. 

PUBLIC AW ARE 

I am certain that the American people 
want a written constitution as we had for 
the first 150 years of this country's exist
ence-they want no part of a constitution 
which is made up, altered, modified and 
changed from case to case, term to term, or 
year to year to suit the personal or ideologi-
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cal whims of an everchanging majority of 
any Supreme Court. I am confident that the 
thinking of the great majority of decent 
people in this country is that they do not 
want the constitution amended by judicial 
fiat from day to day and they are not favor
ably impressed with much of the judicial 
legislation. 

In other words, it is my opinion that th'e 
power of the appellate court to interpret is 
not synonymous with the power to amend. 
The power to interpret the constitution is 
the power to ascertain its meaning. The 
power to amend the constitution is the power 
to change its meaning. 

CIVIL DISOBEDIENCE 
Defiance of the law receives encourage

ment from many publicly paid employees. 
Disrespect for law and order has for intents 
and purposes taken on an aura of respect
ability in many areas. Civil disobedience 
seemingly now travels under the guise of 
academic freedom in many of our public 
institutions. Many segments of our society 
are thoroughly imbued with the belief that 
it is wholly fitting and proper to violate any 
law with which it disagrees. 

CITIZENS MUST CHOOSE 
Citizens must ultimate!y choose between 

lawlessness and regulated order. I know that 
presently there is the widespread attitude, 
"Oh, well I don't want to get involved"-and 
as a consequence, many crimes go unpun
ished-but that attitude will ultimately lead 
to destruction. Crimes are increasing at least 
five to six times faster than our population. 

In fact, no one can legitimately argue that 
a trial in California is a genuine search for 
truth-the whole truth and nothing but the 
truth. Seemingly a trial becomes a game be
tween the state on one hand and the de
fendant on the other. 

The judge is for practical purposes an um
pire, there to see to it that each side ob
serves the rules of the game (the latter which 
are handed down to him from above day to 
day). 

FOUNDING FATHERS 
The founding fathers of the Constitution

George Washington, Benjamin Franklin, 
James Madison-and others were not vision
aries toying with speculations and theories, 
but were practical men, dealing with the facts 
of political life. 

They wanted a written Constitution-all 
to the end that there would be "equal jus
tice under law," and not justice according 
to the personal notions of the temporary oc
cupants of the appellate courts. 

It would seem that the court puts a "po
lice lineup" in the same category as a "third 
degree" which has long since, and properly 
so, been outlawed. I predict that in the dis
tant future the court will declare "line-ups" 
out of bounds, and down the drain will go 
another very important investigative tool of 
law enforcement. 

POLICE LINE-UPS 
If a simple police line-up is in the mind 

of a court comparable to and in the same 
category with the "third degree," I suggest 
that perhaps the day is not too far distant 
when someone may do more than hint that 
the taking of fingerprints is degrading and 
brings the suspect by his own act into dis
repute and tends to convict him of a crime-
and, therefore, the fingerprints should not 
be used against a suspect. 

COURTS LOSE SIGHT 
The courts however, I think unfortunately, 

seem to have lost sight of the fact that a 
criminal prosecution is brought for the pur
pose of convicting the guilty. Necessarily, 
that includes the protection of the innocent. 
But in no event should an appellate court 
procedure be turned into a search for error 
to the end that the obviously and many times 
self-confessed, guilty criminal be turned 
loose into society to murder or rob again. 

I close with this observation-we cannot 
and will not have unbridled individual lib
erties and at the same time a safe and stable 
society. Individual liberties and rights can
not and do not exist in a vacuum. We have 
to have a decent and reasonably safe place 
in which to live and work-otherwise there 
is no place within which to exercise our indi
vidual rights such as the right of privacy." 

POLICE HEADQUARTERS, 
Springfield, Mo., March 2, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

SIR: The members of the Springfield Mis
souri Police Department would like to add 
their support in your efforts to amend Title 
18, U.S. Code, with respect to the admissibil
ity and evidence of confessions. We are find
ing it increasingly difficult to protect our 
citizens from the minority criminal viola tor 
due to recent Supreme Court decisions. We 
feel that it can only be through the efforts 
of individuals such as you that we will be 
able to satisfy the obligation placed upon 
us by our citizens. 

It is an accepted fact in law enforcement 
that interrogation is our most valuable tool. 
Without interrogation and the subsequent 
confession we might obtain to collaborate 
circumstantial evidence, we cannot maintain 
our efficiency. 

We would like to recommend for your con
sideration Mr. Fred Inbau, Professor of Law, 
Northwestern University, as an individual 
who can give valuable testimony during the 
forthcoming hearings. He is recognized na
tionally as an authority on criminal interro
gation and is well aware of our problems. 

If our department can assist you in any 
way in your endeavor, please call on us. 

Very truly yours, 
SAM L. ROBARDS, 

Chief of Police. 

AVON POLICE DEPARTMENT, 
Avon, Conn., March 2, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SIR: In accordance with your request, 
as conveyed to me through the medium of 
the International Association of Chiefs of 
Police, I wish to also express my dismay at 
many of the recent close Supreme Court de
cisions which are so adversely affecting local 
law enforcement. 

The Miranda decision, of course, is the 
most recent and also most restrictive and we 
find our efforts severely restricted by it. 

Others restrictive in nature to a lesser de
gree are Escobedo V Illinois, Mapp V Ohio 
and numerous others. Perhaps the decisions 
in some of these were brought on by over 
zealousness on the part of particular police 
officers, howeve,r it does not appear reason
able that the entire law enforcement struc
ture, particularly at such perilous times, 
should be shackled for the indiscretions of 
a small minority. 

Your efforts on the behalf of Local Law 
Enforcement are greatly apprecia,ted by this 
Department. 

Very truly yours, 
LESTER F. CLARK, 

Chief of Police. 

DEPARTMENT OF POLICE, 
Seattle, Wash., February 27, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SENATOR McCLELLAN: The admissi
bility of evidence, particularly statements 
against interest, is of major concern to law 
enforcement administrators in the United 
States. The interpretations of law as enunci
ated by the United States Supreme Oourt in 

the rationale beginning with United States 
versus McNabb in 1943 and culminating in 
Arizona versus Miranda has had two im
pacts on municipal law enforcement. The 
first one is the obvious---that the restric
tions upon interrogation deny the courts in
formation about the crime from the person 
who knows most about it-the one who com
mitted it. Secondly, the demonstrating at 
every stage of criminal investigation and 
criminal procedures that the directives of 
the Supreme Court were followed in every 
respect has added an additional time ele
ment to the preparation of criminal cases. 
This latter may not sound significant, but 
when from twenty minutes to an hour is 
added to the case preparation and court pres
entation for each offense resulting in a crim
inal trial and the number of offeI11Ses is mul
tiplied by the thousands, it has the effect of 
actually reducing the size of the police de
partment. 

In this jurisdiction, we had an incident of 
first degree murder which was settled by an 
arrest, the taking of a confession in compli
ance with Escobeda, the recovery of the mur
der weapon, and the suspect held without 
bail for trial. This entire case was completed 
and ready for prosecution two months before 
the Miranda decision was announced. When 
it came up for trial, the trial judge dismissed 
the oase because the police had not, two 
months prior to their being announced, fol
lowed the rules outlined in Miranda. The 
general public reacted very strongly to the 
release of this confessed murderer. 

There was no suggestion tha.t there had 
been any impropriety in any of the actions 
of the police or the prosecutor, but still the 
case was dismissed on a technical construc
tion and an artificial date. 

I strongly support realistic legislation 
which will protect the rights of the accused 
person and will also protect the public. In 
far too many crimes, the only method of de
termining the culprit and preparing a case 
which will result in successful prosecution 
depends upon the "interrogation" of the sus
pect does in my opinion include physical or 
mental abuse or mistreatment of any kind. 
I would doubt very much if any police de
partment in 1967 would resort to such tac
tics under any circumstances. 

Very truly yours, 
F. c. RAMON, 

Chief of Police. 

DEPARTMENT OF POLICE, 
Port Angeles, Wash., February 27, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR Sm: The recent decisions of the Su
preme Court have done little to create re
spect for the Court and its opinions. 

It is my belief that a police agency should 
be able to confine a felony suspect for a rea
sonable period of time. During this period, 
the officers should be able to interrogate him 
without interference from attorneys or other 
sources. The questioning should be reason
able, with breaks or rest periods. I also feel 
a person so confined but not charged with a 
crime should be paid a fee for his con
finement by the State. This would tend to 
curtail unreasonable confinements. 

I do not believe an officer should h a ve to 
advise a person he does not have to say any
thing, but do believe he should be advised 
that anything he says may be used in a court 
of law. That a copy of his statements should 
be given to him or his attorney. 

The crime should not be dismissed on er
rors of testimony or procedure. Every effort 
should be made be curtail crime and criminal 
activities. 

Thanking you for your interest in prob
lems of the law enforcement people. 

Yours truly, 
HARRY KOCHANEK, 

Chief of Police. 
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POLICE DEPARTMENT, 

Endicott, N.Y. 
To: Senator John L. McClellan. 
From: Delbert E. Pembridge, Chief of Police, 

Endicott, New York. 
Subject: Hearings by United States Senate 

Subcommittee regarding United States 
Supreme Court Decisions. 

Following receipt of the February 21st 
memo from Executive Director of the Inter
national Association of Chiefs of Police, 
Quinn Tamm, I would like to inform you 
of my very strong feeling concerning subject 
hearings: 

My protest is that the Miranda decision of 
the United States Supreme Court has seri
ously affected the ability of law enforce
ment agencies to fulfill their obligation to 
serve in the protection of lives and property. 
In an effort to insure all persons of their 
rights, the courts have moved to the other 
extreme and handed down decisions reward
ing to the criminal element at the increasing 
expense of the law abiding citizen. 

A particular situation presently of primary 
concern here is that of investigations in rela
tion to tramc accidents. Many lower court 
judges have misinterpreted the decision as 
to "in custody'', and are applying it to all 
questioning and investigation before custody 
or arrest has taken place. An exaniple of such 
later misinterpretation for instance would 
commence to arise a-t the scene of an accident 
to which an omcer has been called. . 

During the course of his investigation, the 
omcer having concluded that one of the op
erators of the vehicles involved is in violation 
of any of one or more vehicle and tramc 
laws- or regulations (intoxication, ignoring 
a stop sign, etc.), advises the violator of his 
rights, as required by the Miranda decision. 
We are :finding ourselves in the position of 
having cases later dismissed because the of
ficer failed to give such advice prior to com
mencing his investigation. If persons in
volved are not required to answer questions 
pertaining to the incident, the conduct of 
any investigation is impossible. The protec
tion of the individual wronged has in effect 
been sabotaged. 

It would seem that President Johnson's 
War on Crime would accomplish more for 
the non-criminal were a more realistic ap
praisal of law enforcement be the subject of 
executive and legislative action. There were 
no trained police or organized crime when 
the fourth, and fifth aniendments concern
ing these problems were written. 

I strongly urge that the Supreme Court of 
the United States take a more realistic 20th 
century look at these cases; and that the 
legislature make a complete reform in 
criminal law and procedure. 

Respectfully submitted. 
DELBERT E. PEMBRIDGE. 

Dated: March 1, 1967. 

CITY OF LEXINGTON, KY., 
Febru·ary 27, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SENATOR: I have been informed by 
reliable sources that you are Chairman of 
the Senate Subcommittee on Criminal Laws 
and Procedures and that you have intro
duced legislation, S. 674, which is a bill to 
amend Title 18, U.S. Code, with respect to 
the admissibility in evidence of confessions. 

As a police omcer of thirty-five yea,rs con
tinuous service and experience in one de
partment and as Chief of that department 
for the past fourteen years, I have experi
enced practically every facet and problem 
that a municipal police omcer will have to 
face. 

Reference is made to recent Supreme Court 
decisions in the Miranda case and others, 
and most recently the case in New York 
where Jose Suarez murdered his wife and 

five cW,ldren and after the heinous crlme 
was perpetrated admitted to police omcers· 
that he had committed this horrible act. 
He was tried on February 21, 1967, and ac
quitted due to the fact that the only in
criminating evidence against the subject was 
his statement that he had committed the 
crime, but there was no corroborative 
evidence of any kind and no witnesses, and, 
under the recent Supreme Court decisions, 
Judge Michael Kern, of the New York Su
preme Court, had to turn him loose and, in so 
doing, remarked: "It makes one's blood run 
oold to reall:z;e such as this has come to pass." 
He also went on to say: "I am not a prophet, 
but the handwriting on the wall in di ca tes 
a trend for the Supreme Court to outlaw all 
confessions made to police. If and when that 
melancholy day comes, the death knell to 
effective criminal law enforcement has been 
sounded." 

However, in researching old English Com. 
mon Law there was found a particular case 
in which a man thought he had killed an
other man in a fight at a fair. Leaving the in
jured man for dead, he went to the Sheriff 
and confessed that he had killed a man. The 
supposed victim, who had not been mortally 
wounded, regained consciousness, arose, 
joined a band of gypsies and was gone from 
this looality for quite a few years. In the 
meantime, the self-accused, supposed mur
derer was tried and hanged. 

This was a classic object lesson on the 
necessity for res gestae and corpus delicti. In 
the case of Jose Suarez apparently, from 
newspaper reports, there existed five corpus 
delicti, but there was an absence of any res 
gestae or supporting evidence and most ex
perienced investigators and police omcers 
realize that the corroborative evidence is 
most essential and necessary in nearly all 
cases and the absence of same apparently 
influenced the courts to harken to the old 
Anglo Saxon concept in common law of re
luctance to incriminate on inadequate evi
dence. However, in most cases that have oc
curred in this country since the recent 
revolutionary decisions for corroborative evi
dence, the indiscriminate releasing of felons 
on technicalities is extremely hazardous to 
organized society. 

It has been my personal observation in re
cent months after these damaging decisions 
that the police throughout the nation are in 
a state of deep confusion, inasmuch as we 
full well realize that we were delegated and 
sworn in to protect society against the crimi
nal rather than the criminal against society, 
which is the case at the present time it 
seems. 

The general idea about police using great 
duress and brutallty--sand bags and rubber 
hoses-ordinarily, in my experience, does not 
exist in law enforcement today. The law en
forcement agencies fully realize that they 
must continue to improve their techniques 
and adopt effective and modern scientific aids 
in determining guilt in criminal cases. We 
should have legislation authorizing and 
allowing such aids as lie detectors, truth 
serum, blood tests and other scientific a.ids 
to assist in the proper investigation of crim
inal cases. 

The problem facing society at the present 
time here in the City of Lexington, in the 
State of Kentucky and in the United States 
of America is not only that of legal tech
nicalities, it is a problem of educating the 
people to realize that all criminals, from the 
"Mr. Bigs" of Cosa Nostra to the lowest petty 
pickpocket and sneak-thief, are predators on 
those of organized society who are producing 
wealth and things of value and making an 
honest living. We must raise bulwarks 
against the underworld for our personal and 
financial protection. 

Our Honorable President, Lyndon B. John
son, is justly and rightfully alarmed at the 
criminal situation in the United States at 
the present time. He has recommended the 
allocation of fifty million dollars for train-

ing police omcers so that they can more ade
quately cope with crime, and he has ·allo
cated the use of better than three hundred 
million dollars to combat crime. 

However, all of this will be for naught if 
proper steps are not taken first to overhaul 
the courts by appointing more judges to 
eliminate and dissipate the enormous back
log of untried cases. One very important 
weakness in our system is the inadequate 
penal facilities in which to quarantine away 
from society criminals who are serving sen
tences. Rehabilitation by proper techniques 
may be effected in some types of criminals 
and should be promoted, but, at the present 
time, due to inadequate housing facilities 
in the penitentiaries and jails, the courts, 
in a way, have been forced to parole felons 
who should be removed from society for a 
time for proper rehabilitation and sometimes 
psychiatric treatment. As a result, sad to say, 
organized society is being beleaguered on all 
sides by the predatory criminals. 

There is a current case in Detroit where 
a groceryman has been robbed and held up 
so often that he has decided to sell his two 
groceries and emigrate to Canada. This is no 
reflection on Detroit, but is symptomatic of 
the conditions that exist all over the United 
States at the present time. 

I would like to ·bring another problem to 
your attention. It is the dilution of police 
strength in many areas where police are be
ing allocated responsibilities that are not 
directly connected with crime control and 
the suppression of criminality. These must be 
kept to a very minimum. 

In closing, I urge you to do everything in 
your power to make it possible for a police 
omcer to legally interrogate, as we have in 
the past, a suspect who has, in most cases, 
a long criminal record, advising him of his 
constitutional rights and informing him that 
anything that he shall say may be used 
against him in a court of law, and let's give 
the criminal the right of free will. If he 
wishes to cooperate with the investigating 
police omcers, let's not make it illegal for 
him to do so. 

Sincerely, 
E. C.HALE, 
Chief of Police. 

MINNEAPOLIS, MINN., 

Hon. JOHN L. McCLELLAN, 
U.S. Senate, 

February 28, 1967. 

New Senate Office Building, 
Washington, D.C. 

DEAR SENATOR: Reference being made to 
your position as Chairman of the Senate 
Subcommittee on Criminal Laws and Pro
cedures. 

I am sure you will agree one could write 
volumes on the subject-should sumce to 
say allowing the guilty to go free because of 
recent procedures prescribed by our Supreme 
Court is contrary to the peace-loving prin
ciples on which our forefathers founded this 
country of ours. 

Changes in procedure are certainly in or
der for the protection Of the innocent. You 
have my support in your endeavors to make 
it possible for peace omcers to again be able 
to perform their duties in a reasonable and 
prudent manner, without fear of legal em-
barrassment. · 

Very truly yours, 
W. J. BEAR, 

Captain of Police. 

CARLSTADT POLICE DEPARTMENT 
Carlstadt, N.J., March 2, 1967. 

Hon. JoHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR Sm: It is most fortunate that the 
Senate Subcommittee on Criminal Law and 
Procedures has in my opinion a most able 
chairman, statesman and law maker as your
self to head this most important committee 
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tn thfS' day and age when our most: lea:rned 
jmist have con:flicting opinions as tu the 
interpretation of the constitution effecting 
the administration of justfce with the respect 
to the admi'ssability in evidence' of' confes
siollS'. 

It appears in my opinfon as· ai raw officer 
for the past twenty-six years thait the- Su
preme Court has read into the constitution 
in their majority decisionS', opini9ns that 
were never meant to be, more recently the 
Miranda opinion. 

Ffrst let me say that I a:gree that as many 
safeguards shou]ld 'be afforded' the accused 
after an arrest but be- limited' to the- follow
ing'-He/She has a right to remain Silent-
Anything said can a:ncf will be used against 
him/her in a court of' law-He/She is noit 
oniy privileged to' contact ain a:ttorney or if 
he/she is indigent and' cannot a:fford an at
torney one will 'be appointed byr the court. 

r have a:Iways beiieved and practiced that 
duress. of any kind is never warranted' under 
no conditions. but r a:rso believe that a: con
fession voiunta:rily made without threats, 
force, coercion or promises of Immunfty 
shouid aiwa:ys be admissible even though it 
be made without a:n attorney being pr.ese·nt. 
It is my oprnfon the admfssfoi!Mty of volun
tariness rest with the court as rt should be. 
The mere fact that an attto:uney was not 
present during the interrogation a:nd an the 
guidelines were met as ro the :suspect being 
warned of his right and t'he statement befng 
a vala.ntary sta:tement does not make con
fes5ed crimi:na]I fnnocent and made to be set 
free to prey on society. 

I.tis my honest conviction that the rights 
of a suspect/defendant is prot:ected by the 
police from seif incrimination on arrest when 
he is advised of Ilfs rights, he again is advised 
of his rights oy his attorney if' engaged by 
the court or him.self-his rights are protected 
in court agafnst seif incrimination in that he 
does not have to bear witness against himself 
i.n. taking the stand and all other rights 
under Iaw but nowhere do r read in the con
stitution that an. attorney must be present 
during an. interrogation. between police & 
suspect. To bring any lawyer in the interro
gation is a real peril to the solution of the 
crime, because under our adversary system, 
he deems that his sole duty is to protect his 
client, guilty or innocent and in such a ca
pacity, he owes no duty whatever to help 
society 338 US at 59. 

It has got to be remembered that in many 
cases the only weapon law enforcement has 
is a voluntary statement and admission from 
which other· physical evidence is developed. 
Through skillfUl interrogation many cases 
are solved. It is a law enforcement officers 
duty to develop himself in all phases of law 
enforcement, skillful interrogation is one of 
them to serve his community better. If in 
the opinion of the court that council has to 
be present it appears instead there seems to 
be a factual presumption that all confes
sions are a product of coercion through in
terrogation and there is no rational basis 
for that presentation. Since the state is 
responsible for establishing the isolated cir
cumstances under which the interrogation 
takes place and has the only means of making 
available corroborated evidence of warnings 
given during incommunicado interrogation 
during questioning. The true function of any 
court is to find out where the truth lies. The 
most basic function of any government is to 
provide for the security of the individual and 
of his property. 

The courts interpretation of a voluntary 
statement is one that is made without 
threats, force, coercion or promises of im
munity, here again it contradicts its inter
pretation and says that in the event one 
would come into a police station and confess 
to a crime he had commited without any in
terruption from the desk officer, this would 
be a voluntary statement-then where does 
the oblig.ation on the part of a police officer 

a;n.d hiS' duty ro do w to advise the indi
vidual of his 1"igkt~It. appears thexe are no 
guidclines wh~t&rever for the polifce to fol
low and it: appears tha.t tlle court: is so f.ar 
out in thefr fnteFpretatfons· o-f the F'iifth 
Ame-ndment that: it wM:r never. get ba:ek until 
definite guidelineS' a.ire established and can 
propeFly operate within the law wneireby 
those guilty of violating the law wrll be- pros
ecuted ancf not released on an interpretation 
of the Fifth Amendment where "there- rs no 
basis for such a conclusion, for ff this is to 
continue then all confessions and' statements 
no longer be part and a most important tool 
will be taken from law enforcement handS'. I 
may add that the British Courts have found a 
mfdd1e way; they have given police a set of 
····.rud'ges Rufes .. ' which are few and under
standable-They must warn the suspect· only 
of IliS' right to remain si!ent; and that he 
may oonsurt with a lawyer-but the lawyer 
is not allowed. to be present during qtres
tioning. 

Sincerely, 
Chief FRED D. BARCELINE. 

OFFICE OF THE PROSECUTOR, 
COUNTY OF MORRIS, 

Morristown, N.J., March 1, :l967. 
Hon. JoHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, Wash
ington, D.C. 

DEAR SENATOR McCLELLAN': As a member of 
the International Association of Chiefs of 
Police, I strongly urge the passage of Senate 
Bill No. 674 amending Title l& of the United 
States Code with respect to the admissibility 
of confessionS'. It has been my experience 
since the pronouncement in the Miranda 
case by the U'nfted StateS' Sll.preme Court, the 
work of this· office ha:s met with considerable 

· difficulty in the investigati~m endea:vors of 
the personnel. Although we have never relied 
solely on a. ccm:f.ession for the pu:rpose of pros
ecution, the information obtained from a 
confession has very often been the founda
tion of criminal pirosecution. The status of 
the- law presently has I believe increased the 
difficulties in solving criminal cases and 
bringing the accused before the court. It is 
my suggestion that. Legislation be passed to 
allow voluntary confessions· to be admitted 
in evidence, notwithstanding the: fact that 
the detendaint was not apptis.ed of: his con
stitutional rights. In the maJority of cases, 
once an accused is informed of the fact that 
he is entitled to an attorney before arraign
ment, no more information of any kind has 
been forthcoming. 

I believe what the Miranda decision has 
done is to place the Supreme Court in a po
sition of telling the police how to conduct a 
criminal investigation. This I believe is 
usurpation of the United States Constitution 
of the powers of Executive by the Judiciary 
which is prohibited by the United States 
Cons ti tu ti on. 

It has become evident that it would be im
practical for the Court which has no practical 
experience in police matters to direct the law 
enforcement agencies in criminal procedure. 

Very truly yours, 
EDWARD F. BURKE, 

Chief of County Detectives. 

MERIDIAN, MASS., February 24, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S'. Senate, New 
Senate Office Bu'ilding, Washington, D.C. 

DEAR SENATOR: I am in receipt of a memo
randum dated February 21st, 1967 from the 
International Association of Chiefs of Poiice 
of which I am a member and it is my under
standing in this letter that you have intro
duced Bill No. S. 674. which is to amend Title 
18, U.S. Code with respect to the admissibility 
in evidence of confessions. 

Senator, as a career man in law enforce
ment and Chief of Police for the past thirty-

four years, ram whole .hea;rt"edly in favor of 
your bill to try to give the police officerS' part 
oL the. rig.Fl ta; baCk tha:.t righ tiuUy belong to 

. them. Wa a.l"e, operatmg unda conditions now 
whewe the criminal!. fs the mast, respected 
pen.on and. the mwr entoreement, runcer is the 
out-cast. Unless the J.&w enf.orcement. men of 
this countl'yr get smn:e reli.e:li :lirom some of 
the Supreme Cvw:t, decisions rend..eued, then 
I feel that in. a. matter of a few years true 
law en!:orceme:nt; will become a. thing, of the 
pas.t and the criminal!. element will take 
charge I am. sm:e: you are- a ware o.f. wha.t this 
will mean to society and. ow: wa~ of life. 

I would like to. relate a. case we recently 
had m oux Coun.ty: T.here was. a sailor at. the 
McCain Air Foirce Base who beat his t.wo 
yeair old. son. to, death and. thre.w his. body into 
a :ne.arbyr la:ke:. TJn.e; Navy Jleli'.Smlnel handled 
this case.. He was. mdicte'.d mt the la.st t.exm of 
the Grand Jury and. the Disttic.t Attorney, 
Mr. George. WaDier felt. llUld.eJZ the "Mllanda" 
decision that he: had na a: ter.n.ative. hut to 
nol-pros this case and send. i t; to file. 

This case was an. unusual one. and when 
this happened the pubUc b>ecame hlg.hlj in
dignant. Nevertheless tl!?e maru was. set fEee. 

It is. time for- true Ama:i.cans who love 
their countcy more than a:m.ytb:tng else stand 
up and be counted. and ~au. can. put, me down 
as one of these. It is my prayer and my earn
est hope that yo.u will meet with unanimous 
approval a:nd favorable consideration in the 
passage of your bill which will enable us to 
start back on. the long road of forcing the 
criminals of. our country to respect. and fear 
the laws of the land. 

Sincerely,, your friend, 
c. L. GUNN, 

Chief of Police. 

POLICE DEPARTMENT,, 
International Fa:llS',. Minn., 

Fe.bruarrz 27, I967. 
Hon . .ToHN L. McCLELLAN, 
Cha.irman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SENATOR McCr.ELLAN~ It Is with deep 
interest and satisfaction to myself in learn
ing of your concern over the present status 
of law enforcement as a result of recent U.S. 
Supreme Court Rulings (such as Mir~da 
6-13-66). 

I know this feeling is shared by all con
scientious law enfo:rcement people nation
wide. The effects of these ruliin:gs are only 
starting to be noticed in all branches of en
forcement. As time goes on, I am certain, 
that the results will become disastrous to 
society, It bothers me to hear the high courts 
say that the polic.e must be punished, as it 
is not us that are suffering. We all know 
Society is paying the price in the end. 

Interrogation of suspects always has been 
and always will be most vital in criminal in
vestigations. The existing restrictions on in
terrogation have an emasculating effect on 
investigation and law enforcement in 
general. 

Therefore, be assured that we appreciate 
no end, your efforts in this direction and are 
with you all the way. 

Very truly yours, 
RICHARD A. ELLISON, 

Chief of Police. 

THE DALLES, OREG., February 28, 1967. 
Hon. JoHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SIR: A letter from the International 
Association of Chiefs of Police was sent to 
all members of that organization concern
ing the hearing scheduled March 7, 8 & 9, 
1967, regarding U.S. Supreme Court decisions 
a,ffecting local law enforcement. It suggested 
all members write expressing their views re
garding such decisions as the Miranda case 
and name any specific cases or other perti-
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nent testimony that would assist your hear
ings. 

I have been a Police Officer in this city 
of approximately 12,000 for seventeen years. 
I became Chief of Police shortly after at
tending the FBI Academy in 1958. We are not 
a large city but have a reputation in the 
St ate of Oregon as being one of the worst 
delinquency-wise. We had two murders the 
latter part of 1966 and were successful in 
getting convictions only because our District 
Attorney is insistent that all cases be han
dled with the proper preliminary warnings 
and chances to call an attorney. 

The letter mentioned in the first paragraph 
asked for persons who could give pertinent 
and valuable testimony for your hearings. I 
sincerely hope your committee can contact 
Lt. Myron Warren of the Portland, Oregon 
Police Bureau. He is an officer of many, many 
years experience known to most of the law 
enforcement agencies on the West Coast and 
respected by all. He recently had an article 
in the Portland papers on the same things 
your committee is studying. I am positive 
this officer could assist you with his brilliant 
memory and experiences. 

May I express my thanks for your stand 
on the matter that is probably one of the 
most important in our present day. 

Very truly yours, 
ROBERT W. BROWNER, 

Chief of Police. 

POLICE CHIEFS ASSOCIATION OF 
SOUTHEASTERN PENNSYLVANIA, 
INC., 

Philadelphia, Pa., March 1, 1967. 
Senator JoHN L. McCLELLAN, 
U.S. Senate, 
Committee on the Judiciary, 
Washington, D.C. 

DEAR SENATOR: We agree wholeheartedly 
with your efforts to enact legislation as pro
posed in your Senate Bill 674. The executive 
board of the Southeastern Pennsylvania Po
lice Chiefs Association and the officers jointly 
agree, with our 600 members, that such legis
lation is greatly needed. 

Very truly yours, 
WILLIAM F. RIEMPP, JR., 

Chief of Police Chiefs Association. 

DRAPER POLICE DEPARTMENT, 
Draper, N.C., February 28; 1967. 

Hon. JoHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U .S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR Sm: As one who has been in law en
forcement work !or seventeen years, I wish to 
protest the U .S. Supreme Court decisions af
fecting local law enforcement. 

The Miranda decision has practically para
lyzed the Police Departments efforts to make 
an honest investigation and is an insult to 
American intelligence. 

Anything that can be done to relieve this 
situation and allow the Police Departments 
to help make our Country a safer place for 
honest God-fearing citizens, will be appreci
ated. 

Yours very truly, 
WILLIE H. ADKINS, 

Chief of Police. 

MONMOUTH COUNTY POLICE CHIEFS 
AssoCIATION, INC., OF NEW 
JERSEY, 

February 27, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SENATOR McCLELLAN: Our Association 
wishes to advise that we are entirely in ac
cord with your expressions and actions rel
ative to the hearings to be held by the United 
States Senate Subcommittee on Criminal 
Laws and Procedures, March 7, 8 and 9, 1967 

regarding U.S. Supreme Court decisions af
fecting local law enforcement. 

We forward this communication to you for 
use at said hearings as we would like our 
position noted on the record. We greatly re
spect all laws of our country but feel that 
recent U.S. Supreme Court decisions have ad
versely affected the ability of local law en
forcement agencies to fulfill their responsi
bilit~es. to the greatest degree possible. 

We respect and protect the rights of all 
citizens but do not feel that the public's 
welfare should be jeopardized by unreason
able legislation or judicial interpretation that 
unreasonably hampers law enforcement ac
tivities. 

We feel that the degree of limitation as to 
the obtaining of confessions should be spe
cifically delineated in legislation so that in
vestigating procedures by law enforcement 
agencies would grant unto such agencies the 
ability to interrogate suspects in such lati
tude to protect everyone's interest and to still 
have justice preserved. 

The broad spectrum of recent court de
cisions, including the Miranda case goes, we 
feel, beyond reasonable limitations and does 
in many instances create situations which 
are adverse to the public's best interests. 

We trust tha.t our experience and our views 
based thereon, will be of aid concerning this 
vital issue. 

Respectfully yours, 
CHIEF FRANCIS M. SCALLY, 

President. 

DEPARTMENT OF POLICE, 
GRAND FORKS, N. DAK., 

February 28, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crim

inal Laws and Procedures, U.S. Senate, 
New Senate Office Building, Washington, 
D.C. 

DEAR SENATOR: We, in law enforcement, 
are sincerely interested in the recent Su
preme Court decisions affecting law en
forcement over the nation. Most people fail 
to realize that law enforcement is the first 
line of defense of our nation and unless we 
are able to do the task assigned, then, cer
tainly we all must fail. 

Today's youngsters are losing their respect 
for law enforcement and the courts because 
of the conditions imposed upon law enforce
ment and on the ability to handle juveniles 
with dispatch and clarity. 

In the past few days we have arrested one
eigh teen year old and two-sixteen year old 
boys involved in approximately fifteen 
burglaries. The eighteen year old was treated 
as an adult and placed in jail. The two-six
teen year olds had to be turned loose to go 
on their way and supposedly in charge of 
their parents. Equal treatment ls not for 
all this day and age. 

Changes must be made to protect the citi
zen for he is the forgotten person in the 
United States today. 

Yours for equal law enforcement with 
justice, 

S. D. KNUTSON, N.A., 
Chief of Police. 

POLICE DEPARTMENT, 
Rockford, Ill., March 1, 1967. 

Hon. Senator JOHN L. McCLELLAN, 
Chairman, Subcommittee on Criminal Laws 

and Procedure, U.S. Senate, New Senate 
Office Building, Washington, D.C. 

DEAR SENATOR McCLELLAN: In reply to a re
quest from Quinn Tamm, Executive Director 
of the International Association of Chiefs of 
Police Inc., I will cite a recent homicide case 
that occurred here in Rockford, Illinois. The 
investigation conducted by our department 
into this homicide was, I feel, greatly ham
pered by our inability to talk to and ques
tion the only known living witness to this 
crime. The following are the facts as we have 
found them to be. 

On the afternoon of October 5th, 1966 our 
department received a telephone call in re
gards to a possible homicide at a local resi
dence here in Rockford, and that the caller, 
himself, was also injured. An emergency first 
aid unit was dispatched to the scene and 
upon arrival they were met by the com
plainant, Mr. Charles Adams, who was ap
parently in a state of shock and incoherent. 
He had visible injuries to his neck, chest, 
hands and head, and there was some indica
tion of blood around his mouth. The injuries 
were later determined to be severe second 
and third degree burns. In the bedroom the 
officers found Mrs. Virginia Adams, wife of 
Charles Adams, lying on a bed obviously dead. 
First aid was administered to Mr. Adams, 
pictures were taken of his injuries, and he 
was transferred by police ambulance to one 
of our local hospitals. 

Detectives were immediately called to the 
scene, and under the supervision of a detec
tive sergeant a thorough investigation was 
made. A close examination of Mrs. Adams re
vealed that she had suffered head injuries to 
the back of her skull. Autopsy later revealed 
that she died of a skull fracture. The bed
room in which Mrs. Adams was found re
vealed no signs of any struggle. An examina
tion of the bathroom indicated a struggle 
had taken place there. 

After a complete investigation and gather
ing of all evidence at the scene an attempt 
was made to question Mr. Adams at the hos
pital, as to the circumstances surrounding 
the death of his wife and his injuries. At this 
time the officers talked to Mr. Adams for a 
few brief minutes. He indicated that he was 
in the bathroom to take a shower and the 
next thing he remembered he woke up in the 
bathtub. Upon gaining his senses and going 
into the bedroom he found his wife lying on 
the bed. 

This was the extent of the questioning of 
Mr. Adams as his lawyers arrived at the 
hospital and told his client not to answer 
any further questions. From that time until 
the present we have not been able to ques
tion Mr. Adams in regards to any of the cir
cumstances. The investigation revealed there 
was no forced entry to the home, and the 
physical evidence that was gathered was sub
mitted to the FBI laboratory in Washington 
for analysis. None of the physical evidence 
was of the nature to indicate who might have 
committed the crime. 

The coroner conducted an investigation 
and held a coroner's inquest. Mr. Adams was 
subpoenaed, and other than giving his name 
and address, refused to answer any questions 
on the advice of his attorney. 

At the onset of the investigation the States 
Attorney's office was contacted and an assist
ant was assigned to the case and was present 
at the scene of the investigation. After study
ing all the information and evidence gath
ered the States Attorney's office did not feel 
there was sufficient evidence at that time 
to o.k. the issuance of a warrant for any 
particular person. Several weeks later all of 
the information was presented to the Grand 
Jury for their consideration. They did not 
return an indictment against any person for 
this crime. 

Since the original investigation began on 
October 5, 1966 we have been unable to gather 
sufficient evidence to charge any one with 
this crime. It is my personal belief that we 
have been greatly hampered in the investiga
tion of this crime by the failure of the one 
living witness, and perhaps a victim himself, 
to answer any of our questions or to supply 
us with any information. His attorney in this 
case has repeatedly advised him not to an
swer any questions of the police, and has 
based this on the Miranda decision. He has 
said he was doing the only thing any good 
lawyer would do, tell his client not to say 
anything. 
- We do not know who committed this crime 
but we do know that in order to successfully 
solve a crime such as this the police must 



May 20, 1968 CONGRESSIONAL RECORD -- SENATE "14069 
have the opportunity to question witnesses 
and sµspects. in a reasonable and prudent 
manner. 

I submit, this. le.tter. to y0u foi: what value 
it may be in the development, of. the neces
sary legislation. to permit. the reas.onable 
questioning of witnesses and il'lterr.ogation of 
suspects in regards. to . serious criminal 
activity. 

I have not gone into the details of the in
vestigation, and if you need any further in
formation please contact myself. Please be 
assured of this department's cooperation. at 
all times. 

Very truly yours, 
DELBERT E . PETERSON, 

Chief of Police. 

DEPARTMENT OF PUBLIC SAFETY, 
BUREAU OF POLICE, 

Mount Vernon, N.Y., March 1, 1967. 
Hon. JOHN L. MCCLEIJLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Proced.ures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SENA.TOR McCLELLAN: I wish to con
gratulate you for the fine speech that you 
delivered before the Senate recently. As a 
member of the IACP and as a professional 
police officer since 1932, I too have expressed 
dismay wit-II regard to recent United States 
Supreme Court Decfsions which are adversely 
affecting the ability of Iocal poltce officers to 
fulfill thei:r responsibilities in combatting the 
ever mounting acceleration of' crfme. 

The Court seems to prey on "the victims of 
crime :Fnstead·of' safeguarcfrng society against 
the vicfous· confirmed crfminaIS'. The Court 
1S not even certain of' its' own findings in 
giving 5 to 4 decisions and' iS' committed 
to the 11logical' pmrsufrtr of tenuous technicali
ties whfch it recklessiy· invokes to nullify 
"the co!Wlctio:ns of confirmed! criminars·. These 
decisions affect every- city~ village and hamlet. 

As r:nspector of Police in Mount Vernon, 
New York· Police Department in 1953, r in
vestfgated. the apprehension and conviotion 
for murder of one Chester Lee. Thirteen years 
later, in 1966,. as ~result; of the Miranda de
cision, a retrial disputing the stat:ement 
taken by a District ..Attorney;, resulted in the 
release of the d'efendan.t. I enclose a news
paper- article from the New York Daily News 
which illustrates the ease in point. 

I exhort your Senate Colleagues to vote 
fawrabiy an. y;aur mn. s. 6."l.4 to amend Title 
18, U.S. Code, witbi. :respe.c.t; tD the admissibll
:l:tw m. evidence. o:lt Qmf'eSilions. 

I also :recommem.d the national legaI use of 
wiretapping and eavesdiropping to curb the 
accelerating rise Of' the sale o.f rui.rcatics', the 
violation. of ~mbllng Ia.-ws,. the vicious fel
onies that; ten:orlze our 11esidents and home
owners and the des:t.Jm:ction o.f: crime s,yndi
cates. 

It: is. time that; the people sup.port; a:md the 
Legµu&tolts enaet la.W'S' that :11.a:v-o:r police in
yestiga.tion. and pmlc.e a.ction ta deter the rise 
O!Cl!'ime . 

Rest- assured of our coopera tto:n in all 
matters. of. mutual concel'.ll. 

Vecy trul.y yom-s~ 

G.E:O.RGE. l!'~ K lliMMERLE; 
C0m:rrussilln:er of Public Safety. 

S'i'. CLOUD, M'1iNN., 
March 2, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Committee on Criminal 

Law; antL P70Ce.d.ure~ Wasfl.mgon, D.C. 
DE'AR SENATOR McC'LEJ:.;J!'.&N: We have re

cently received a 1'ette-r fiom the Executive 1 

Dir.eetoi' of t"he Inanmtionai] ASO€ii:t.tion of 
Ohieis of Ponce, which iindica..tres t-hat your 
commtt.tee wUI hold. hearin gs. on :proposed 
changes. in. the laws of: adnlissi!bility o:f con
fesicl!ls: in. crimi'llalli praced.11ues.. In t"he letter, 
i t was. i!ndi:eated tha.t y;ou requeSte.d cori:e
spond.ellce from membel:s of the IACP re
garding Supreme Cour-t; deeisionsr wfth. em
phasis ·on. the recent, Miranda decision. I 
would presume that you.have received replies 

from Police. Admiinis.trators throughout the 
country~ and. t:lra.t some of. them wm be heard 
before ya.ur c~lllDll.tte . . As a. poMce officer I am 
vitally interested in the outcome of the. hear
ings, and more important, the possibility of 
remedial legislation. 

We in the police profession have been 
plagued in recent. years with adverse deci
sions. which have allowed criminals to go 
free, even though guilty, and in many cases 
being set free before any criminal prosecu
tion is started, simply because of a narrow 
Supreme Court decision. I think it is impor
tant to point out that police officers general
ly agree that the rights of the accused are 
important, but they do not agree with the 
methods of the court in setting up guidelines 
in how these rights should be protected. 

The r eason for my writing to you is that 
I sincerely hope that not all of your witnesses 
are Police Chiefs or Police Commissioners of 
large cities. I would hope that you would talk 
to the Police Offic.er who is out do1.ng the 
work. The detective or Police patrolman is 
much near.er the problem in many in.stances, 
than the Police administrator. The admini
strator will bring out statistics on the num
ber of cases that have been lost because of 
court decision, but the Police Officer will be 
able to testify to the actual difficulties in
volved in a.ttemptfng to remain within the 
law in clear.ing a case. 

St. Cloud is not a large city, population is 
about 40,000, but our problems in this area 
are the same as those in Chicago, New York 
City & Los Angeles. Our crime rate is prob
ably not as high, but when we come in con
tact with a suspected criminal, our proce
dure is the same as that in any other part 
of the country. You have requested specific 
examples o.r cases involving the Miranda de
cision. In the past week our department re
covered m stolen car under circumstances 
that; if the Miranda decision had not been 
made, a. charge of unai11thorized use of a 
lllDtim" vehicle would certainly been made. 
Dl!re to a: recemt snow our officeT'S tracked an 
individual to his home. He was a known car 
thie:li. but was not CQntacted on the night 
m ques.tion.. The: following da y he was picked 
up on a. warnmt; on. another char.ge and 
lodged in the Colilnty Jail. When one of our 
De.tecti.ve attempted to question him regard
ing the car theft he first advised him of his 
rights and the person. in custody ref.used to 
talk to him. An. au.to theft may not seem too 
important in an isolated instance of this 
nature, but multiplied nationally it becomes 
a very grave problem. 

A case I. was. involved in may, or may not 
be affected by the Mi:can.da. decision, even 
though the Miranda waJtning was given.. I 
was assigned tu investigate a. possible vi.ol:a
tion of. the National Firear.ms. A.ct at a local 
manufacturing plant_ The. case involved the 
possession. of a. sawed-off. shotgun by one of 
the employees. r entered the office of the 
personnel manager and he. his assistant and 
another man were present. The personnel 
manager was examining the gun in. question 
and stated that the foreman had informed 
him that one of' the employees had the gun 
in the piant. Since this was a violation of 
the company rures,, the manager explained 
that he had gone to the wor.k area in. question 
and had confiscated t"he gun. I. questioned 
l'lim for several minutes and then turned to 
the third man in the room,. presuming him 
to be the foreman and asked him about. the 
situation. rt turned' out; that this individual 
was the owner or the gun and he stated that 
ft was hfs and that he had. modified ft' him
self. He statecf that he had brought lt to t"he 
plant with t"he intentfon ot showing tt to 
another employee wft h 'the possibfif"ty of 
selling it to him. It waS' at thiS' point tha-t" I 
Informed' him af his rigbts based. on the 
Miranda decision. There fS? the posstbmty 
tnait ithe Government" may no:t prose<mte t'his 
mdividual um:i'er the National Ji11rea;rms Aet, 
but merely content" themselves with correct
ing the tax due on the weaipon. However, if 

the; Federal District- Attorney should decide 
to. prosecute on the charge, I. suppose that 
the possibility exists that the, admissibility 
of. the m.an'S sta.t,ements might be success
funy argued'. by a;, defens.e. a t torney. This of 
ca.urse- involveS' a. great deal of speculation, 
and ram quite sure that ycm would be able 
to secure muchl. better cases to illustrate the 
effects of the Miranda decision, but I did 
want to point. out that all Police officers are 
bound by the· same rules. 

In closing 1 would like to make one more 
plea. to have a.t least some of the working 
force of Police departments testify before 
your committee. Only by t a lking to the men 
directly involved, and hearing from them 
the number of times that they have h ad to 
abandon a sure case. merely because they 
have not been able to question a suspect, will 
your committee have an opportunity to assess 
the real impact of these decisions. 

I would like to add that the Supreme Court 
has ha.d one good effect on the PoUce Pro
fession. Because of the increasing demands on 
law enforcement, it has become incumbent 
on police administrators to attempt to attract 
highly qualified people to the careers in the 
Police service. Our department has become 
aware of the need of careful selection of 
qualified persons for the department. We 
have had a difficult time in the last few years 
to fill vacancies, but our Chief would rather 
run a man or two short, rather than hire an 
unqualified person for the mere sake of 
being at fUll strength. 

I would like to thank you for the interest 
you and your committee have shown in the 
problems of the Police Profession. I sincerely 
hope that some remedial legislation will be 
fort"hooming as a result of recommendations 
of your committee. 

Sincerely yours, 
JAMES J. MOLINE, 

Sergeant, St. Cloud Police Department. 

BINGKAMTON, N.Y., Febru·ary Zl!, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crim

inal Laws and Procedures, U.S. Senate 
Ne:w Senate Office Building, w ·ashington, 
D.C:. 

DEAR SrNA'I'OR McCLELLAN; This fs rn re
sponse to the memorandum forwarded to 
members of the International Association of 
Chiefs of Police, Inc. by Mr. Quinn Tamm, 
Executive Director regarding Supreme Court 
decisions concerning the function. 

I wm restrict myself to one consideration 
only which to my knowledge Ji have never 
heard come under discussion.. This. is the 
necessity- for polic.e Officers to give, what" has 
cOine to be. called "The Miranda Wa'll'ning" 
to s.us.pects. 

Specifically, that this places an. unfaibr bur
den on. a policeman. in that he: is :cequired 
t.o "educate" citizens. as, to their oonstitu
tions contents_. We:ce the. suspect a» alien I 
c.ould. understand and appreciate this warn
ing but I f.eel tha.t all citizens. should. know 
the U.S. Constitution fo.:rwar.d. and back
wards 
But~ niy main thought on tl1lia matter- is 

that tb.is requirement place& an.-0.the.i: appor
t.unity fo.:r corr.uption in an enforceinent. a.ffi.
cer.'s. hands in that he could effect the· :release 
of a defendant by failing or stating he f.a.Hed 
to comply with this requiremen.t .. 

If for no other reason. I. oppose this re
quirement. 

Respectfully yours, 
JOHN V GILLENw 

ah.i.ef OJ Police. 

DEPAR:r.MENT OF POLICE, 
Casper,. Wyo ... March. 1.,. 1.96'l ~ 

Hon . .ToHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crim

inal L<w;s· ancl Procedures~ U .S'. S'enate, 
New Sena:t:e Office Buflcling,. Washington, 
D.C'. . 

DE'AR SENATOR McCLELLAN~ r am fn receipt 
of a letter from the International .Association 
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of Chiefs of Police in regard to your work on 
the Senate Subcommittee on Criminal Laws 
and Procedures. 

I wish to commend you in your efforts to 
restore some logic in the handling of state
ments taken from defendants and evidence 
obtained during investigation through inter
rogation. A typical case of injustice through 
the recent supreme court decision was in the 
City of Douglas, Wyoming, in 1965. 

On December 27, 1965, Lynette Powell, age 
16, disappeared from a home where she 
was babysitting. The following morning her 
body was found in the river and she had 
been stabbed twice in the chest. A short time 
later Richard Rogers was arrested, advised 
of his rights, and confessed to the murder. 
He showed the law enforcement officers where 
he had hidden the knife he had used in the 
stabbing of the girl and told them where he 
had thrown the body in the river. This case 
was not taken to trial because the judge 
ruled under the supreme court decision that 
no evidence could be allowed through inter
rogation. Richard Rogers was turned loose 
and never tried for the crime. 

I hope through your efforts that at least 
common sense can be used in the handling 
of prisoners, and again, I want to commend 
you for all the work you have done to help 
the law enforcement profession. 

Respectfully, 
PAUL V. DANIGAN, 

Chief. 

DEPARTMENT OF PUBLIC SAFETY, 
Knoxville, Tenn., February 28, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U .S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SIR: As Chief of Police of Knoxville, 
Tennessee, I should like to express our sin
cere appreciation for your introduction of 
Senate Bill 678, and to assure you of our sup
port of any legislation designed to free Law 
Enforcement from the shackles of recent Su
preme Court decisions. 

Every person with any knowledge of Law 
Enforcement realizes that interrogation is a 
necessary part of Police investigative pro
cedure, and that, in many cases, it is the only 
key to the solution of the crime. If we appre
hend a known criminal in the vicinity of a 
burglary, with the loot therefrom in his 
possession, must we have his attorney present 
before we ask him how he came by that 
stolen property? If, because of the over
whelming circumstantial evidence against 
him, he confesses his guilt to the Officers 
bringing him to Police Headquarters, shall 
the court rule out his subsequent confession 
because his attorney was not present when 
he made his original admission of guilt? 

We make no attempt to justify the isolated 
instances of abuse of Police powers in the 
past. In common with Law Enforcement 
Agencies everywhere, we guard zealously 
against even the appearance of such abuse. 
We have no "third degree"; officers interro
gating suspects are very careful to offer 
neither threats nor promises. For many years, 
our State Courts have provided counsel if the 
defendant in a criminal trial is unable to 
afford an attorney. 

With these policies, we are in whole
hearted agreement. However, to arrest a 
criminal under suspicious circumstances and 
to be unable to even question him regarding 
his guilt; or to be unable to use as evidence 
his voluntary statement regarding that guilt 
is an illogical overemphasis on the con
stantly-increasing rights of the criminal, 
while totally ignoring the declining rights of 
his victims--the right of society as a whole to 
protection under the law. It is emasculation 
of Law Enforcement, to the point where 
Police and the Courts are well-nigh impotent 
in the performance of our sacred trust as 
guardians of the public safety. 

We offer you the whole-hearted coopera
tion of this Office and of this Department, in 
your commendable efforts to remedy this 
situation. 

Sincerely yours, 
H. C. HUSKISSON, 

Chief of Police. 

DEPARTMENT OF POLICE, 
Menasha, Wis., March 1, 1967. 

Hon. JOHN J. McCLELLAN, 
Chairman, Senate Subcommittee on Crim

inal Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 
DEAR SENATOR McCLELLAN: AB a repre-

sentative of law enforcement, I strongly sup
port a change in the law regarding the 
admissibility of confessions. The quagmire 
produced by recent court decisions is affect
ing police operations because of the lack of 
operational guidelines. 

In many circumstances, a confession is 
readily available from a suspect when he is 
confronted with facts relating to the case. 
The restrictions set forth in the Miranda 
rulings and the various interpretations given 
in the news media confuse everyone involved. 

I am certain that no one who lives i_n this 
country wants to lose any .of his rights 
granted under the Constitution. By the same 
token, a truly professional enforcement of
ficer does not want to violate those rights. 

The rights of law enforcement should also 
be considered and liberalized, and such legis
lation is long overdue. 

Very truly yours, 
LESTER D. CLARK, 

Chief. 

DALLAS, TEX., March 1, 1967. 
Hon. JoHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C.: 

Dallas Crime Commission believes critical 
crime situation resulted from Supreme Court 
decision such as Miranda Subcommittee 
hearings will be invaluable in assessing 
same. Recommend you call Orlando Wilson, 
criminologist and superintendent of police, 
Chicago, Ill., for testimony. Also suggest con
sideration requiring unanimous decision by 
Supreme Court in criminal cases or legisla
tion to permit reversal of such decisions by 
Congress, voice of the people. 

JOHN MCKEE, 
President, Dallas Crime Commission. 

LANE COUNTY SHERIFF'S OFFICE, 
Eugene, Oreg., February 28, 1967. 

Hon. JoHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SENATOR McCLELLAN: I was requested 
by Quinn Tamm, executive Director, of the 
International ABsociation of Chiefs of Po
lice, Inc., of which I am a member, to con
tact you regarding the Senate Subcommittee 
on Criminal Laws and Procedures. I would 
like to express my opinion as follows: 

The lack of statements from accused crim
inals has forced the police to pursue a more 
painstaking and expensive type of investi
gation than was formerly necessary prior 
to the Supreme Court Decisions which re
defined the rights of the accused. 

Formerly the police interrogated a subject 
and in most cases there was no reluctance on 
the part of the suspect to give a statement. 
This eliminated the painstaking technical 
search of each and every crime scene for 
physical evidence necessary to connect the 
suspect with the crime. 

This time consuming police work coupled 
with the expensive laboratory work neces
sary to process evidence obtained has posed 
the problem of obtaining more personnel, 
more laboratory space and equipment. Per
sonnel, time, laboratory expense, all run into 

vast amount of money of which is absolutely 
uncalled for in this writer's opinion. The ac
cused was never mistreated by any enlight
ened enforcement officer and in most cases 
was always willing to admit a crime in which 
he was involved. The scientific crime scene 
search and laboratory evaluation has merely 
replaced scientific interrogation with no ad
vantage to the criminal, but adding a great 
burden on the taxpayer. 

We in law enforcement certainly feel that 
the recent U.S. Supreme Court decisions are 
adversely affecting the ability of local law 
enforcement agencies to fulfill our responsi
bilities. 

Very truly yours, 
HARRY H. MARLOWE, 

Sheriff, Director of Public Safety. 

DEPARTMENT OF PUBLIC SAFETY. 
Baton, Rouge, La., February 28, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SENATOR MCCLELLAN: I have just re
ceived a memorandum from Mr. Quinn 
Tamm, Executive Director, International 
ABsociation of Chiefs of Police, Inc., regard
ing hearings by the U.S. Senate subcommit
tee on Criminal Laws and Procedures sched
uled March 7, 8 and 9, 1967. 

Law enforcement agencies join you and 
the other Senators and Representatives in 
your concern with regard to recent U.S. Su
preme Court decisions which are adversely 
affecting the ability of those agencies to ful
fill their responsibilities. 

This will advise you that the under-signed 
strongly favors legislation such as S. 674, 
which I understand is a bill to amend Title 
18, U.S. Code with respect to the admissibility 
in evidence of confessions. Such legislation, 
I believe will do much to relieve the almost 
impossible situation law enforcement agen
cies ha:ve been faced with since the Miranda 
decision. 

With best wishes for success in this matter, 
Iam 

Yours very truly, 
THOMAS D. BURBANK, 

Director. 

DEPARTMENT OF POLICE, 
Manteca, Calif., February 28, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Law and Procedures U.S. Senate, New 
Senate Office Building, Washington, D .C. 

MY DEAR SENATOR McCLELLAN: I would like 
to add my support to your bill (S. 674). It 
is my opinion, related on my personal ex
perience, that the Supreme Court has gone 
past a reasonable man's interpretation of the 
Constitution. I think it is time the rights 
of the victims of crimes be oonsidered and 
society's right to be protected against vio
lence and crime be brought to the forefront. 

Gull t or innocence no · 1onger seems to be a 
factor in our courts. The contest now is to 
see if the defense can find any minute detail 
that may ha.ve been overlooked by the police 
to free a guilty person and return him to 
prey on society. 

Very truly yours, 
DAVID WALSH, 

Chief of Police. 

WAUSAU POLICE DEPARTMENT, 

Wausau, Wis., February 27, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Law and Procedures U .S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SENATOR: I wish to take this oppor
tunity to express my views and objections to 
the problems fostered on the police by the 
Supreme Court Decisions in the Escobeda 
and Miranda decisions. , 

We have experienced a great deal of diffi
culty in clearing cases involving criminaJs 
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with previous records. These persons, when 
apprehended are hiding behind their so
called rights and refuse to answer questions, 
consequently only cases with physical evi
dence and Witnesses are being cleared. We 
are not having any problems with the first 
offenders. These persons Willingly waive their 
rights and confess to their crimes. 

The retroactive order of the Miranda 
Decision suppressed evidence secured by a 
statement in a vicious sex murder case in 
Wausau in July 1966. The statement was 
suppressed in its entirety due to the ruling. 
Included in the statement was an account 
of happenings leading to the crime which 
were not Witnessed by anyone except the 
victim and the murderer. As a result the 
Murderer pleaded insanity and was found 
insane which would not have been possible 
had the statement been allowed as evidence. 

Other points that I wish to make and feel 
are important are: the many man hours 
needed to secure evidence enough for con
viction of the criminal and the great lack of 
available laboratory facilities to examine the 
evidence secured. 

Then also the image of Law Enforcement 
has been harmed. The feeling of the man on 
the street is that the police have "goofed" 
and had to be put in their place by the 
Court. There has been relatively no feeling 
exhibited for the victims of crime. 

These a.re only a few of the views and as 
time goes by the real damage Will be noted. 
As a policeman for the past thirty years I 
wish God's speed in correcting a bad situa
tion. 

Sincerely, 
EVERETT GLEASON, 

Chief of Police. 

POLICE DEPARTMENT, 
Albuquerque, N. Mex., February 28, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR Sm: I am convinced that recent 
United States Supreme Court decisions have 
put a burden on police in the nation and 
have affected every law abiding citizen fYf 
this country. 

These decisions, in effect, have not caused 
less respect for law and order by criminals 
and hoodlums because they have none to 
begin with. It has caused a la9k of respect 
for the police, being unable to enforce the 
law, and a lessening of fear for the conse
quences, if caught. 

The police can adjust to the interpreta
tions of the Court but the law abiding cit
izen Will never be able to understand why 
we cannot protect his rights from the crimi
nal and hoodlum. 

It is my opinion that Mr. Average Citizen 
does not appreciate nor understand the re
lease of admitted murderers, sex criminals, 
etc., merely because the accused had not con
fer,red With an attorney before the admission. 

Sincerely, 
PAUL A. SHAVER, 

Chief of Police. 

POLICE DEPARTMENT, 
Saddle River Borough, 

Bergen County, N.J., 
February 28, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SEN ATOR: In accordance with your re
quest to the members of the International 
Association of Chiefs of Police, I am enclos
ing a photocopy CYf the article in which I 
expressed my opinions to a reporter for the 
Ridgewood News Incorporated, Ridegway, 
New Jersey. 

I hope that as a result of your hearings 
that some ohanges will be made with respect 

to the admissibility of evidence of confes
sions. 

Yours truly, 
SHELDON T. McWILLIAMS, 

Chief of Police. 

POLICEMAN'S LoT Now UNHAPPIER 
(By Suzanne Barrett, of Ridgewood News) 
While emphasizing that he did not wish to 

take a negative approach to the recent Su
preme Court ruling on the procedure for 
questioning upon accusation, arrest or taking 
into custody of persons suspected of crime or 
criminal activity, Police Chief Sheldon T. 
McWilliams of Saddle River made the fol
lowing observations in an interview with this 
reporter: "With time an essential element in 
criminal investigation and the subsequent 
apprehension of the criminal the recent Su
preme Court decisions tend to tie the hands 
of the police even when making an ordinary, 
on the spot, arrest where circumstantial evi
dence points to the guilt of the party in
volved and where, in the past a simple inter
rogation could produce, what was once 
considered by the high courts, a bona fide 
confession or a release. Now we must advise 
the suspected law breaker of what the con
stitution says about his rights, delaying in 
some cases and preventing in others a con
fession of wrong doing. This hampers the 
work of the police which is, mainly, the pro
tection of law-abiding citizens and their 
property. 

"What is not publicized is that the people 
who perform police interrogation are trained 
for this specialized work. There are hun
dreds of volumes written by eminent pro
fessors on the subject of criminology and the 
psychology of verbal methods of obtaining 
information. Given too much time, even the 
nonprofessional criminal can manufacture 
a story, convince his attorney of its truth 
and end up by going away free. Where I once 
could pick up a suspect and casually ques
tion him, perhaps leading him into telling 
me what I want to know, now I must begin 
by advising him he is under suspicion, put
ting him immediately on the defensive and 
I must further inform him of his right to 
remain silent and his right to an ·attorney
which, incidently, if he cannot afford I will 
provide him-caution him against saying 
anything that can be used against him ... 
then, if he waives these precious rights, I 
must attempt to get information from this 
man. This procedure can introvert even the 
innocent man with nothing to fear. 

"There was a situation here where a man 
thought to have stolen a sum of money from 
his employer, was interrogated by that em
ployer and restitution made, after the man 
admitted the theft, by withholding the 
amount from the man's pay check. The man 
was fired, of course, and the employer now 
satisfied ... refused to prosecute the individ
ual. He felt that if the police had been called 
into this matter chances were that the man 
might have gotten off without restitution 
being made. A subsequent check by the police 
revealed that the subject had a long record 
of crimes. The function of the police is to 
apprehend and prosecute criminals. When 
private citizens feel they have to handle mat
ters themselves in order for justice to be 
done, something is not quite right with the 
system. 

"It would be interesting to observe what 
kind of on the spot, split second and without 
deliberation decisions members of the United 
States Supreme Court and other learned legal 
counselors would make when confronted with 
many of the situations that the police offi
cer encounters during the course of his duty. 
The Supreme Court has ruled that the police 
officer must not err in his procedure of arrest 
because if he does, not only will his case 
against the guilty person be dismissed but 
the officer can be held for liable infringe
ment of this person's constitutional rights. 

The dismissal would not be based upon 
whether the person is guilty or not, but 
rather upon the procedure used to ascertain 
his guilt. Isn't this rather ridiculous when 
you realize that the great learned men of 
the Supreme Court take hours and even days 
to render a decision on a course of action? 

"People have always had the rights that 
are now spelled out, but why delay the work 
of the police or render it impossible by roll
ing stones into the already difficult road-way 
of investigations? 

"It seems to be a situation where behavior 
on the part of a minority and the ensuing 
arousal of public opinion has brought about 
a decision detrimental to the majority of 
law enforcement agencies. We will have to 
adjust it, but it will in time prove itself to 
be wrong. Dust off the red carpet fqr the 
criminal, educate the young to their rights, 
never mind the responsibilities, and watch 
the crime rate, already on the increase rise." 

POLICE DEPARTMENT, 
River Edge, N.J., February 28, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SENATOR MCCLELLAN: In compliance 
with your request that members of the In
ternational Assooiation CYf Chiefs of Police 
write to you expressing their views and of
fering suggestions regarding the Supreme 
Court decisions, I am writing to you to give 
you an example of one instance in which the 
efforts of this ·department were thwarted in 
the prosecution of complaints of larceny 
against two adults and one juvenile. The 
matter was dismissed. upon the mere allega
tion that the defendants had not been ad
vised of their rights. 

I realize that the instance I cite is indeed 
minor compared to the many perpetrators 
of heinous crimes who have gone scot-free 
because of the fact of recent Supreme Court 
decisions. Not only have these culprits gone 
unpunished for the crimes they have com
mitted but also are free to prey upon so
ciety with what amounts to immunity from 
the law. 

The last thing that those of us in law en
forcement desire to do is to deprive any indi
vidual of his rights. It is part of our duty to 
protect the rights of the citizenry. It is also 
part of our duty to protect life, limb and 
property and to apprehend those people who 
have violated the laws of the land so that 
they may be brought to the bar of justice. 

We do not want to judge the guilt or in
nocence of a~y defendant but we do want to 
have the tools with which to gather the true 
facts of a case and present the evidence 
found as the :result of a good and honest in
vestigation, made in good faith and taking 
every reasonable means to protect the rights 
of the accused. It cannot be expressed too 
emphatically that to lose the right to inter
rogate a suspect is tantamount to losing the 
ability to fight crime at all. 

The seasoned criminal does not have any 
need for advice as to what his rights are, 
because he knows them better than anyone 
else. He is hoping for the police to make that 
one mistake which will enable him to claim 
a violation of his rights so that any physical 
evidence which may be used against him will 
be barred from being introduced into the 
proceedings. This is not an individual view
point it is an actual fact. 

I cannot express too emphatically the dis
astrous effect that recent decis·ions have had 
upon the morale CYf the polioe. This effect 
is even being felt by the dedicated police
man who, in the past, has risen above the 
obstacle placed in his path in his fight 
against crime. How much longer can he be 
expeoted to dedicate himself to his job it 
he is thwarted and frustrated in his every 
effort? 
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We, in law enforcement, hope that men 

such as you will take up this fight and return 
to the police those tools which are necessary 
for them to do an honest job of protecting 
all of the Ctttzenry. 

With thanks for anything you may be able 
to do in aiding 1ihe fight for law enforcement 
against crime, I am, 

Respectfully yours, 
EVERETT M. CRANDELL, 

Chief of Police. 

DEPARTMENT OF POLICE, 
Southhampton, Buck County, Pa., 

February 27, 1967. 
Hon. JoHN L . McCLELLAN, · 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR Sm: As Chief of Police, I find law 
enforcement headed for a "law-bound chop
ping block". I am in full accord with your 
statements regarding criminal laws and pro
cedures. 

I never did believe that anyone's constitu
tional rights were ever violated through law 
enforcement officers. The only tool that any 
law enforcement agency, employs, is the tool 
of information, and to obtain information we 
must ask questions. 

I can truthfully say that every man, under 
my command, is well experienced and in
formed. Any case that is investigated, is for a 
purpose. None of my officers have ever 
"picked" on any person in the community, or 
any transient that has had police contact. 

This era reveals, that a · person is not 
allowed, to unburden his troubles or cleanse 
his soul and conscience, without being ac
companied by a lawyer. Is this the way of 
life? I think that a person is being deprived 
of his "Freedom of Speech," when he wants 
to confess, and the court rules out the con
fession, for the fact that he was without 
counsel. 

Present day society is being victimized by 
tenious technicalities, such a.slaw procedures, 
taking precedence over the crime involved. 

Where do law enforcement agencies stand 
in this day and age? Why is the police and 
their departments on trial? The citizenry 
and the governments, Federal, State and 
Local, employ law men to do a job and then 
when they do, they are put on a witness stand 
and crucified. Is this the trend today? Once 
again Sir, I will support you, if needed. 

I agree with you and all of your policies, 
take the shackle off the police and let them 
perform their duties, to reduce the country's 
criminal population. 

You can count on me! 
Respectfully, 

CHARLES W. GRAY, 
Chief of Police. 

POLICE DEPARTMENT, 
Sommerville, N.J., March 1, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SENATOR McCLELLAN: I have been in
formed that you, as Chairman of the Senate 
Subcommittee on Criminal Laws and Proce
dures, have scheduled hearings on March 7, 
8 and 9, 1967, regarding the United States 
Supreme Court decisions which have so much 
affected local law enforcement. 

The most recent decisions have placed a 
severe hardship on the local enforcement 
offi.cer and his supporting taxpayers, as an 
example; this department was bothered by a 
rash of break, entry and larcenies in one sec
tion of our municipality where there are new 
homes being erected. At 3 :00 am one morning, 
one of our patrol ca.rs found a man corning 
out of a woods in the midst of this housing 
development. This person is well known to 
the department because of hd.s prior criminal 

record. When the officer stopped to question 
the man and informed him o! his rights 
under the recent Supreme Court decision, the 
suspect stated that he did not wish to be 
questi-0ned and our man could go no further 
because if he were detained and brought 
to headquarters, we would be vtola.ting his 
oonstitutl.onal rights by questioning him in 
a ".custodial atm.osphere." 

I am sure you a.re well aware of the recent 
bitter dismissal, in N-ew York State, of 
murder convictions against a man who very 
frankly admitted killing six people. It is 
horrible to think that this person is free to 
roam the streets and commit his atrocities 
again. 

I don't believe any police departm·ent is 
seeking a completely free hand in the appre
hension of criminals or would deny anyone 
the due process of law, but we .do very 
strongly feel that the Supreme Court has 
overstepped its bounds, especially in the 
Miranda et al. case. 

I realize you are fighting a tremendous 
uphill battle in attempting to lessen the 
burden placed on police o:flicials, and I wish 
you the very best in your endeavors. 

Very truly yours, 
DIX R. M. FETZER, 

Chief. 

WAUWATOSA, WIS., February 28, 1967. 
Hon. JoHN L. McCLELLAN, 
U.S. Senate, 
Washington, D.C. 

MY DEAR SENATOR McCLELLAN: Members 
of the Interna.tional Association of Chiefs of 
Police have been asked to express to your 
distinguished subcommittee their vi·ews and 
suggestions regarding recent U.S. Supreme 
Court decisions affecting local law enfo:rce
ment. Unfortunately, up to this time, almost 
all of the comments p:resented by law en
forcem.ent people have been in the nature 
of opinion and rhetoric. Facts and well
documented conclusions are very scarce. 

There are, I think, three reasons for this 
state of affairs: 

First, the full impact of the recent decisions 
is just now being felt at the level of police, 
prosecuting attorneys and lower courts, as 
the man in the street becomes aware of the 
new interpretations of constitutional rights. 

Second, police departments generally have 
not kept records in such a way that specific 
data are available on the results of interroga
tion as an investigative tool. 

Third, the recent decisions on police in
terrogation have raised secondary questions 
which are still unanswered by the Courts. 
Among these questions are--

( 1) Does the Miranda doctrine apply to 
Juveniles who, by statute in some states, are 
not subject to criminal process? 

(2) Do the Escobedo and Miranda doc
trines apply to traffic offenses? 

( 3) Do these doctrines cover cases charged 
in Municipal Justice Courts, where proceed
ings are, in some juriSdictions, considered 
civil rather than criminal, even though 
"criminal" type miSdemeanors are processed 
in these courts? -

Based on our own experience, I will ven
ture a few empirical observations of the way 
the new doctrines are affecting police opera
tions. Like some other departments we have 
begun to gather data on the use of standard 
"Miranda Warnings" on the investigative 
process. The value of such data will, of 
course, be severely restricted by the fact that 
we had no data before Miranda against which 
a comparison can be made. 

1. The Miranda and Escobedo rulings are 
severely curtailing interrogation of arrested 
persons about crimes other than the ones for 
which they have been arrested. This effect is 
most felt in connection with burglarly. Until 
recently the arrest of a gang of burglars in 
the a.ct would often result in the clearance 

of many other burglaries-sometimes 30 or 
40. Attorneys now rarely allow their clients 
to admit other crimes. The clearance of a 
series of thefts, even without prosecution on 
most of them, together with the return to 
the victim of at least a part of the loot, is 
a vita.I part of the law enforcement process. 

2. The restrictions on search and seizure 
have proved to be more of a handicap to po
lice work than the pre-trial interrogation doc
trines. District attorneys seem to have de
veloped a tendency to refuse warrants where 
the search appears to them in any way ques
tionable. The machinery of criminal justice 
is simply not geared tQ the prompt issuance 
of the search warrants which the Federal 
Courts keep telling us to use more exten
sively. Moreover, until some more realistic 
interpretation of the terms probable cause 
and reasonable search is forthcoming, or un
til specific legislation is enacted, giving the 
police officer at least the search powers of a 
game warden, much of the "scientific evi
dence" which the higher courts encourage 
can not be discovered at all. 

3. Law enforcement at the municipal level 
is, to say the least, in a state of flux. The dif
ferences of interpretation of various consti
tutional guarantees manifested by the split 
decisions of the Federal Courts on many 
cases seem also to confuse the prosecuting 
attorneys and some lower court judges. On 
the same set of facts in a given case one mag
istrate may refuse a warrant while the next 
one will issue it. 

No doubt your committee will hear testi
mony to the effect that "the federal agen
cies have always followed the Mapp, Mallory, 
Escobedo and Miranda doctrines and they 
have had a high percentage of convictions". 
This statement while generally true is also 
irrelevant to the work of . local police. The 
federal enforcement agencies work in com
parativ.ely restricted classes of offenses, very 
few of which present an active, immediate 
threat to life and public order. For many of 
the crimes within its jurisdiction, each 
agency is armed with a powerful weapon
compulsory disclosure. Business accounts, 
tax records, bank assets, drug inventories, 
etc., are made available for lengthy and thor
ough pre-arrest investigation. The local po
lice begin most of their cases with informa
tion obtained "on .the street" often in a 
fluid and rapidly-developing situation. The 
evidence, especially if on a person .or in a 
motor vehicle, is available usually for only 
a fleeting moment. For these reasons we need 
specific legislation giving us reasonable as 
well as realistic powers if we are to continue 
to fulfill the expectations of the citizens. 
Suggestions for such legislation can be found 
in the American Law Institute's model code 
of pre-arraignment procedure, the so-called 
stop-and-frisk laws of some states and the 
search and seizure P.owers given to conserva
tion officers in some states. 

Sincerely yours, 
JOHN P. HOWARD, 

Chief of Police. 

DEPARTMENT OF POLICE, 
Newport, Vt., February 25, 1697. 

Hon. JOHN L. McCLELLAN, 
Chairman, Criminal Laws and Procedures, 

U.S. Senate, New Senate Office Building, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: Along with 
other Chiefs of Police in America I am most 
grateful to you for introducing Bill S. 674 
which if passed could assist us in this our 
Hour of real Bewilderment. It's getting so 
now that in minor Traffic Violations We must 
explain their rights before We interview the 
Operator. The Prosecutors in our Country 
are in many instances scared to bring into 
Court even minor Cases. 
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Thank you so very much for your assist

ance. 
Acknowledgment of this ls not necessary. 

Most Sincerely, 
Chief JAMES F. MULCAHY. 

DEPARTMENT OF POLICE, 
Virg.inia Beach, Va., February 24, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SENATOR McCLELLAN: It is indeed 
gratifying to learn that you have introduced 
legislation with respect to the admissibility 
in evidence of confessions. 

At no time in our history has the need 
been greater than it now is for an awaken
ing to the fact that the "Pendulum" has 
swung too far in favor of the criminal, and 
too far from the rights of society. 

Of the multitude of cases handled today 
by Law Enforcement Officers, a great many 
depend entirely upon the obtaining of con
fessions in order that proper convictions may 
result. 

I am quite sure you Will receive specific 
examples from various parts of our country 
from well known and recognized Law En
forcement Officials With examples of the ef
fect of the "Miranda" decision on law en
forcement. 

Your interest and efforts for Law Enforce
ment and Society, I am sure, Will be greatly 
appreciated and welcomed by all of our good 
law abiding citizens. 

Very truly yours, 
JAMES E. MOORE, 

Chief of Police. 

POLICE DEPARTMENT, 
Summit, N.J., February 27, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crim

inal Laws and. Procedures, U.S. Senate, 
New Senate Office Building, Washington, 
D.C. 

DEAR SENATOR McCLELLAN: The Summit 
Police Department appreciates your concern 
for the effects of the Miranda decision. 

As a result of this decision we are having 
increasing difficulty, and we feel that there is 
a need for Congress to examine and modify 
the laws of arrest and .search and seizure so 
that public interests may better be served by 
the Police. 

Yours very truly, 
JOHN B. SAYRE, 

Chief of Police. 

DEPARTMENT OF STATE POLICE, 
Richmond, Va., February 27, 1967. 

Hon. ~OHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crim

inal Laws and Procedures, U.S. Senate, 
New Senate Office Building, Washington, 
D .C. 

DEAR SEN ATOR McCLELLAN: If law and 
order are to prevail in the United States of 
America, something must be done to stem 
the phenomenal increase in criminal offenses. 

In the five year periOd 1960-1965, crime in 
America increased 48 % . 

This Nation cannot long survive this trend. 
We can no longer effectively come to grips 
with criminals. We have become the laugh
ing stock of all nations. 

Remedial measures of a drastic nature are 
imperative or some future historian will 
write of the rapid rise and fall of the United 
States of America. 

Mr. Quinn Tamm, Executive Director of 
the International Association of Chiefs of Po
lice, 1319 Eighteenth St, N.W., Washington, 
D.C. 20036, should be the spokesman for all 
police departments in America. 

Sincerely, 
C. W. WOODSON, Jr., 

Superintendent. 

OFFICE OF POLICE DEPARTMENT, 
Conway, S.C., February 25, 1967. 

Hon. JOHN L. MCLELLAN, 
Chairman, Senate Subcommittee on Crim

inal Laws and: Procedures, U .S. Senate, 
New Senate Office Building, Washington, 
D .C. 

DEAR CONGRESSMAN McCLELLAN: I appreci
ate your interest in law enforcement and I 
know you will do everything possible to as
sist law enforcement officers in apprehend
ing criminals and bringing them to justiee. 
The recent decision handed down by the Su
preme Court in the Miranda oase has cer
tainly interfered in investigating work as far 
as the admissibility in evidence of confes
sions is concerned, certainly needs to be 
amended. I wholeheartedly endorse any bill 
that you introduce to amend Title 18, U.S. 
Code with respect to Miranda. 

With kindest personal regards, I am 
Sincerely yours, 

H. T. BARKER, 
Chief of Police. 

POLICE DEPARTMENT, 
Seekonk, Mass., February 24, 1967. 

Hon. JOHN L. McCLELLAN, 
U.S. Senate, 
New Senate Office Building, 
Washington, D.C. 

DEAR Sm: I, as PreSlident of the South
eastern Massachusetts Police Chiefs Asso
ciation which comprises fifty-three cities and 
towns, am writing to you as the representa
tive of this organization. 

We are all very disturbed about the many 
recent one-m,an decisions made by the Su
preme Court of this country. 

There is no doubt in my mind that some
thing should be done about this, and I as 
the representative of the association, am re
questing that your committee record us as 
being very strongly opposed to some of the 
decisions. 

We cannot see why if a man is suspected of 
having committed a crime and he is ques
tioned and he admits he ls the guilty one, 
that this confession cannot be used against 
him. I do not believe that there is a criminal 
in this country who doesn't know that he 
has the right to an attorney. They know this 
better than the police themselves. 

As far as we are concerned, a confession 
is usually made as a result of guilt or re
morse for his crime, and he freely gives out 
with his ·own words. We also know that a 
hardened criminal wouldn't give anyone the 
right time of day, let alone give out with a 
confession. We also know that -a hardened 
criminal will lie through his teeth to gain 
his freedom, but yet the police officer has 
to tell the truth and is made to look like he 
is the criminal on the Witness stand in a 
court room. 

We would like to see your committee go 
all the way to push legislature to admit con
fessions in evidence and not so many crim
inals go free, such as the one in New York 
the week of February 18th, wherein the sub
ject had confessed to killing his wife and 
children and was allowed to go free because 
his confession was not allowed as evidence. 

This, we all feel, is out and out foolish
ness and something should be done about it 
before this whole country of ours is turned 
over to the criminal. 

Very truly yours, 
ALFRED WEHR, Chief. 

THE BOROUGH OF RAMSEY, POLICE 
DEPARTMENT, 

County of Bergen, N.J., February 24, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crimi

nal Laws and Procedures, U.S. Senate, 
New Senate Office Building, Washington, 
D.C. 

DEAR SENATOR McCLELLAN: With regard to 
the rulings of the Supreme Court on state-

4 

ments and confessions, I feel that it should 
be the responsibility of the people of such 
an advanced country to know their consti
tutional rights. 

There are not too many people in the 
United States who do not have the oppor
tunity to obtain an education. Even a person 
who has had only a grade school education 
should know what his rights are. I know 
that I learned mine when I was in the fourth 
or fifth grade. 

If something is not done our country will 
be in great trouble as it will be overrun by 
thieves and cutthroats and it will not be 
possible for decent people to walk the streets 
without fear. 

Let us place this responsibility just where 
it should be, upon the people, not upon the 
law enforcement officer. 

Yours very truly, 
NORMAN R . STEGEN, 

Chief of Police. 

MARYLAND POLICE 
TRAINING COMMISSION, 

Pikesville, Md., February 27, 1967. 
Hon. JOHN L. McCLELL~N, 
Chairman, Senate Subcommittee on Crimi

nal Laws and Procedures, U.S. Senate, 
New Senate Office Building, Washington, 
D.C. 

Sm: The International Association of 
Chiefs of Police has called to my attention 
the hearing scheduled before your Committee 
on March 7, 8 and 9, 1967, relative to S. 674 
intended to amend Title 18, U.S. Code with 
respect to admissibility in evidence of con
fessions. 

Without commenting in any way as to the 
correctness of recent Supreme Court deci
sions dealing With the conduct of law en
forcement in the course of criminal investi
gation, I cannot help but express my sym
pathy With any legislation having as its 
object the lessening of such restrictions 
placed upon law enforcement. I am com
pletely mindful of the necessity for zealously 
protecting the rights of individuals, which 
rights have been granted to them by the 
Constitution of the United States. I cannot 
help but wonder, however, at the necessity 
Of some decisions, particularly where there 
has been a close division in opinion on the 

- part of Justices when such decisions ob
viously favor the rights of an individual over 
the seemingly more important rights of 
society, particularly With respect to the pro
tection of society against the actions of crim
inal and subversive elements. 
Accordingly I should like to commend your 

Subcommittee for its concern in this respect 
and its efforts within the framework of the 
Constitution to make easier the role of law 
enforcement in the protection of society. 

Sincerely yours, 
ROBERT L. VAN WAGONER, 

Executive Secretary. 

DEPARTMENT OF POLICE, 
EAST CLEVELAND, OHIO, 

February 27, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SENATOR McCLELLAN: I join with you 
in expressing dismay at the recent Supreme 
Court decisions which are adversely affecting 
the ability of law enforcement agencies to 
fulfill their responsibilities. In our own De
partment (sixty-six men) we have had several 
cases wherein we were forced to release a 
guilty person because of the fact that he re
fused to sign the so called "Miranda Waiver". 
Cases such as these do much to undermine 
the morale of members of the Police De
partment. 

I am hopeful that you and your committee 
will be able to bring about procedures which 
will nullify or i:i.t least modify many of the 
recent Supreme Court decisions-decisions 
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which .I feel are one sided in favor of the 
individual with little or no thought being 
given to the victim of the offense. 

Sincerely, 
PATRICK J. O'MALLEY, 

Chief of Police. 

POLICE DEPARTMENT, 
TOWN OF GROVELAND, MAsS, 

February 25, 1967. 
Hon. JoHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Law3 and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.CA 

DEAR SENATOR McCLELLAN: With respect to 
recent United States Supreme Court De
cisions which are adversely affecting the 
ability of local law enforcement agencies 1;o 
fulfill their responsibilities, it is my judg
ment that in this total protection and in
surance of a defendant's "rights" as required 
by these decisions, we are forgetting and ne
glecting the rights of an innocent victim, 
and his constitutional rights also as a citizen. 

OUr forefathers conscientiously arrived at 
a Constltution under which all were guaran
teed certain rights--the transgressed as well 
as the transgressor. Why then, should the 
Supreme Court now rule that only a defend
ant has these inalienable rights? 

Very truly yours, 
JAMES J. SHANAHAN, 

Chief of Police. 

OIL CITY, PA., 
February 24, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR Sm: As the Chief of Police of a small 
department, I have found that the Miranda 
decisi.on has hampered our investigation 
seriously. 

For example: Recently we had several 
house burglaries resulting 1.n a loss of ap
proximately 2,000 dollars. A scientific investi
gation was conducted. The intruder wore 
gloves durlng the commission of the crime. 
We did preserve fibers from the tools used at 
the crime site. We have known burglars in 
our community. "However, as a result of the 
Supreme Court decisions, they are aware oi 
their rights and needless to say, we achieve 
nothing by interrogating them on suspicion. 

We have never in the past beat a confes
sion out of a suspect, nor did we use other 
cohersive means in obtaining a confession. 
We merely interviewed a suspect and used 
our trainlng and education as police officers 
in obtaining a confession. 

I suggest that we .return to the interview
ing stage and the accusatory stage in inter
rogations. Also, we are aware of what we can 
not do, perhaps a uniform code should be 
rendered as to the rights of a police officer, 
in his dealings with the criminal element. 

My sincere appreciation to you, and the 
other Senators and representatives for your 
interest in this grave matter, so crucial to 
the preservation of peace and property in 
our great Country. 

Your very truly, 
E. J. KONETSKY, 

Chief of Police. 

POLICE DEPARTMENT, 
CHICOPEE, MASS., 

February 28, 1967. 
Hon. JoHNL. McCLELLAN, 

Chairman, Senate Subcommittee on Criminal 
Laws and Pr.ocedures, U.S. Senate, 3241 
New Senate Office Building, Washing
ton, D.C. 

DEAR Sm: It certainly is a pleasure to learn 
that the forgotten policeman has finally 
found a Champion of the "Boys in Blue·•. 
With the stand you took in a recent speech 
before tl!le Senate, against some of the U.S. 
Supreme Court decisions which handcuff Po-

lice in doing their duty and freelng con
firmed criminals, I certalnly believe you are 
the Champion the Police have long waited 
for. 

I whole-heartedly endorse your legislative 
bill. S. 674 which is a bill to amend Title 18, 
U.S. Code, with respect to the admi.ss.ibillty 
in evidence of confessions. 

Since the.Ohio vs. Mapp, Escobedo vs. Illi
nois and Arizona vs. Miranda decisions, this 
Department has lost some of its 'cases in 
Court due to these decisions. 

I don't know how the Legislative Branch 
of our government can reverse these deci
sions, but if there is a way, I am sure you will 
do your best in trying to do so. 

This Department wishes you success in 
your endeavor to make this a better place 
to live in by taking measures to fight this 
great crime problem confronting this nation. 

Very truly yours, 
HENRY A. KULIG, 

Chief of Poli ce. 

BELMONT POLICE DEPARTMENT, 
Belmont, N.H., February 27, 1987. 

Hon. JOHN L. MCCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, Washington, D.C. 
DEAR SENATOR McCLELLAN: Just a brief note 

to let you know that, as a representative of 
Law Enforcement, I appreciate -and support 
your efforts in the form of S. 674, the bill 
to amend Title 18, U.S. Code, regarding ad
missibility of confessions and hope that it 
will receive an "ought to 'pass" recommenda
tion, and that our Congressmen from New 
Hampshire will support it on the floor. 

Since the Miranda v. A rizona Supreme 
Court decision, in our small town of 2,500 
population, we are hamstrung in our efforts 
to enforce the law by an inability to inter
rogate suspects. They say that we should 
overcome this through better training and 
more technological advances. However, even 
a 7-year-old child who watches T.V. knows 
better than to leave his" fingerprints at the 
scene of a crime and many crimes of stealth 
are committed in such a way that the on'.ly 
person who can shed true light on what has 
happened is the perpetrator himself. Many 
times in the past, we would solve crimes by 
interrogating suspects who would lie to us: 
then checki.ng out their alibi and when it did 
not check, confronting them with the dis
crepancies whereupon they would confess. 
This was accomplished without threats, 
brutality or coercion, merely through patient 
investigation, yet now the Supreme Court 
would deny: to us this valuable tool. 

In our small town in 1964, 80 % of our 
burglaries were solved through investigation, 
only 20% where the burglars were caught 
at the scene of the cri.me. In 1966 the only 
burglaries we solved were cases where the 
,erimi.nal was caught "fiagrante delicto." 
Other departments in our area report similar 
statistics. 

Another problem that has arisen since 
Miranda v. Arizona, and one which I have 
yet to see much comment upon, but which 
I feel is important, is that prior to Miranda, 
you would often apprehend a person for one 
crime, and after talking to hi.m, he would 
admit to a whole series of prior crimes. Al
though many ti.mes you would not charge 
him with all the prior crimes it did clear 
many unsolved cases off the books and lead 
to recovery of many stolen items. Now, the 
crlminal only confesses to the crime he was 
caught red-handed at, and the prior offenses 
committed by the same person remain un
solved. 

·Also, we can learn much about the habits 
and methods of crimina.ls by questioning 
-them about the crimes they have committed, 
and thus better prepare our police depart
ments in terms of methods and deployment 
of forces to cope with future crimes. Many 
times in high cri.me areas we find that a 

-certain crime tends to be committed in a 
particular way, and can therefore alert our 
men as to what to watch for. Now, since 
Miranda, the criminal does not give us any 
of these details, and we are thus deprived 
of a valuable tool with which we could pre
vent further cri.mes of the same type. 

I hope that you are successful in your 
efforts to help us, because 1.f you do not suc
ceed, there are only two courses Of action 
open to the American public: One is to allow 
crime to run so rampant as to finally lead to 
the return of vigilantes and lynch mobs, 
which should never be necessary 1.n a civiUzed 
society. The other is to break the back of the 
American taxpayer by stationing a policeman 
on every streetcorner in the hope of prevent
ing a larger share of crimes. 

With best regards, 
EARL M. SWEENEY, 

Chief of Police. 

CITY OF ST. LoUIS PARK, 
February 24, 1967. 

Hon. JOHN L. MCCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, 3241 
New Senate Office Building, Washing
ton, D.C. 

DEAR SIR: I became involved in a burglary 
case at 2 :00 a.m. one morni.ng by accident. 
While returning home, I heard on squad po
lice radio officers of my Department searching 
for 3 burglary suspects. In assisting them .I 
happened to turn onto the road being used 
by the suspects in their getaway. Being the 
first officer, I built my necessary probable 
cause for arrest and then proceeded to advise 
the three suspects of their rights as required 
by the Miranda decision. Because of the ex
citement of the chase, the lateness of the 
hour, the .rustlness of my apprehension pro
cedure, etc., I failed to say the words "and to 
have your lawyer with you while you .a.re 
being questioned." The result of the case was 
that the County Attorney ruled 1.mproper 
Miranda warning had been given, and the 
three suspects were released. 

I realized this is a small case, but I believe 
it points out the problem in practical appli
cation of the court ruling. I further beUeve 
the requirements created by the recent rul
ings have ca used officers to fail back from 
the aggressive approach to suspects needed 
in apprehending violators and solving crtme. 

Statistics on cases los.t, or cri.me unsolved, 
·will be difficult to obtain. We cannot know 
how many cases are never brought to the 
prosecutor due to inability to question a sus
pect when no other evidence is available. The 
results of recent court rulings to the field of 
law enforcement will be varied. It may be 
some time before we see some of the dan
gerous changes in our society's behavior as to 
right or wrong, good or evil. 

I definitely believe the rulings have cur
·tailed good law enforcement and will have a 
decided effect on the future cri.me pattern of 
this country. 

Sincerely yours, 
CLYDE A. SORENSEN, 

Chief of Police. 

CITY OF CEDAR RAPIDS, Iow A, CoMMIS
SION FoRM OF GOVERNMENT, 

February 21, 1967. 
Hon. J<:>HN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, 3241 
New Senate Office Building_, Washing
ton_, D.C. 

DEAR SENATOR McCLELLAN: I have been in
formed that yo.u, as Chairman of the Senate 
Subcommittee on Criminal Laws and Pro
cedures, have scheduled hearings for March 
7, 8, and 9, 1967, regarding U.S. supreme 
Court decisions affecting local law enforce
menrt;, and that you h.ave introduced legisla
tion to amend Title 18 U.S. Code with respect 
ro the admissi.biUty ln _ evirumce of confes
sions. 
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At a · time when police everywhere ue .see

ing selt-con!essed criminails set free because 
of technicalities tnvoked by the supreme 
court, it ls, indeed, heartening to know that 
some of our legislators .a.re taking steps in 
the opposite direction. 

HENRY w. RODNEY,, 
New York, .N.Y., February 27, 1967. 

Hon. JOHN L .. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

LatDa tind Proce(l.ures. U.S . . Senate, 32.41 
NeUJ Senate Office Building, Washing
ton, D.C. In a series of rulings during the past nine 

years, the Supreme Oourt he.s handed down 
increasingly unreasonable decrees on police 
procedure. The trend has been toward 
strengthening the rights of the accused, a.nd 
limiting the powers of law enforcement. As 
pointed out in the recently released report 
of the National Crime Commission, both the 
right of police officers to question suspects 
and the use of voluntary confessions have 
been severely joopa.rdized. 

I! legislative action is necessary to halt 
the invasion of the Supreme Court into what 
has previously been a legislative and execu
tive function-that of po11cing the police-
by all means let us get on with it. Let us 
get back in·to the world Oif reality, where the 
rights of the individual are protected, but 
without disregarding entirely the rights of 
socliety. Action must be taken so that :five 

. men a.re not permitted to rewrite the con
stitution. 

Many criminal cases, without lnterroga
tl.on, without a confession, would never be 
solved. These a.re the cases where no evidence 
is available, and there are many such. Moce 
and better training, and more education for 
police a.re fine ideals, but they wm ·not pro.
vide evidence where there ls none. Interroga
tion and voluntary confessions must con
tinue to play a large part in the solving of 
crimes. 

In this small city, seven crlminal cases 
have been lost because Of the retro.active 
clause in the Miranda decision alone. 

I a.m sure you have the moral support of 
every oonsdentious police officer in the coun
try-if I could assist in some more concrete 
way, I would indeed be honored. 

Very W'Uly yours, 
GEORGE J. MATIAS, 

Chief of Police. 

POLICE DEPARTMENT, 
Bristol, Va., February 27, 1967. 

Hon. JOHN L. McCLELLAN, · 
Chairman, Senate Subcommittee on Crim

inal Laws and Procedures, U.S. Senate, 
3241 New Senate Office Building, Wash
ington, D .C. 

DEAR SENATOR: I commend yo.u for efforts 
to restore the oontession, as a tool of law 
enforcement and of justice. 

In my opinion 1t ls a most dependable 
!orm of evidence, frequently better than an 
eye witness (were one present). and subject 
to the least possible contribution to mis
carriage of justice. Its possibilities are great
est 1n the earliest hours "following an offense 
or arrest and provision for reasonable oppor
tunity for officers to elicit a free and volun
tary confession without restraint of an at
torney would serve justice and could in no 
way convict an innocent person. 

. I have been an officer for thirty years, be-
1ieve the current court rulings will contrib
ute to a greatly increased crime rate despite 
expanded enforcement activities with greatly 
increased operating costs. 

I regret I am unable to support my opinion 
with any specific examples. We have had a 
few subjects decline to talk without an at
torney (which of course ended the matter), 
but they could have done that before Mi
randa, and in any event might not have con
fessed. Yet, the trend seems to be toward 
getting the use of the "free attorney" at the 
interrogation stage. • 

Respectfully yours, 
.JOHN W. STOVER, 

Chief of P.oUce. 
CXIV---887-Part 11 

MY DEAR SENATOR McCLELLAN: After al
most 40 years in law enforcement, both state 
and federal governments, as well as in private 
industry, during which years l have written 
hundreds of reports and letters on official 
matters, .I now cannot find sufficient words 
to express my disappointment, perplexity and 

· indignation with the manner in which our 
United States Supreme Court is rendering 
decisions involving criminal law. 

How can we expect to have law, order and 
decency in our society, when vicious crimi
nals, murderers, robbers, rapists, etc., are set 
free by the top legal brains in our nation, 

· just because they were not given what is 
tantamount to a suite at the Waldorf; a 
steak dinner; a kiss on the cheek, and of 
course, .. You don't have to say anything; you 
don't have to admit anything, because it may 
get you into trouble, and we could thus .stop 
your nefarious activities.'• 

What is happening to our wonderful coun
try as we once knew it, when we permit vi
cious dogs to roam and klll at will knowing 
they will be protected by the top court just 
because they weren't told of their "rights"? 

· Aren't law-abiding persons entitled to their 
rights? 

How can we expect our law en!orcement 
agencies to do an effective job when they 
know what the result will be if they fall to 
inform the criminal of his "right" when, in 
fact, he morally is not entitled to them after 
the commission of a crime. When the Bill of 
Rights and other protecting laws were first 
set up, were they really meant to protect the 
criminal? Weren't they, in fact, meant to pro
tect the God-fearing people who uphold the 

· law? 
What has become of our great Supreme 

Court which was revered and respected 
throughout our -country? Have some of its 
members becom.e senile, and no longer pos
sess the ability to reason? Are they in con
spiracy With lawlessness? Are they seeking 
revenge against society for some unknown 
reason? Are some of them waiting until a 
heinous crime is committed on members of 
their own families before they have a change 
of mind and reasoning? 

I speak not only for myself, but for the 
innumerable honest, hard working, dedicated 
law enfmcement officers, who daily risk their 
lives so that yours and mine, yes, and the 
lives of the high court can be safe. 

I wish to impress upon you, ii the present 
trend continues, we will become slaves of 
the criminal masters, who will have com
plete immunity within the sanctum. of the 
highest court in the land. 

May I respectfully suggest that you do 
everything in your power to "operate" on 
the crowns of those "good justices" and, dur-

.ing the surgery, have those crowns injected 
with "hormones" known as "Common-Sense
Justice-for-All", the kind of justice that 
would protect the good people from the bad 
and eradicate the incomprehensible and dan
gerous decisions now being rendered by the 
Supreme Court. . 

Every law-abiding person is with you 100% 
in your efforts to en.act legislation to protect 
the honest people of our country-and not 
the criminals-and give our police the tools 
with which they can do their jobs properly! 
Knock out the absurd rulings. "No love-No 
·case", as dreamed up by the Supreme Court. 
_ · Some of my remarks may seem somewhat 
harsh, but I still feel that the decent man 
is being let down while the criminal is be
_1ng protected far beyond reason. 

Best wishes for the auccess of your en
deavor.a and I hope for the pleasure of hear
ing from you. 

Very respectfully yours, 
liENB.Y W. RODNEY. 

THE VILLAGE OF OAK PARK. ILL., 
February 27, 1961. 

Hon. JOHN L. McCLELLAN. · 
Chairman, Senate Subcommittee on Crimi

nal Laws and Procedures, U.S. Senate, 
3241 New Senate Office Building, Wash
ington, D.C. 

DEAK SENATOR McCLELLAN: Career law en
forcement officers are very much aware that 
guidelines must be established for the pro
tection of individual rights. With this there 

. can be no quarrel. We are further aware that 
there must be a continuous effort on a daily 
basis to improve police procedures. However, 
the guidelines for the protection of individ
ual rights must be realistic if we are to 
protect innocent citizens. 

The law clearly states that it must be 
presumed that every person should be aware 
of his legal rights, that ignorance of the 
law is no excuse. On the other hand, recent 
decisions of the Supreme Court (the Mi
randa decision for example) directs that 
each one must be warned and made awa.re 
of his rights. Recent decisions of the su
preme Court have made an almost intoler-

. able situation for police officers when, before 
questioning a subject, he must advise hlm 
that he has a right to remain silent, that if 
he does not remain sllent anything that he 
may say or write can and will be used as 
evidence against him in court, that he has 
the right to consult a lawyer before he is 
even questioned, that he has a right to have 
a lawyer present while he is questioned, and 
further that if he does not have any money 
he has a right to counsel with an attorney 
who will be furnished to hlm and appointed 
to represent him before any questioning by 
any police officer. 

We understand that for the protection of 
the ignorant and the poor it is necessary 
that there be some counseling. However, it 
ls not the ignorant and the poor who are 
taking advantage of these most unreailstic 
Supreme Court decisions. Those who are 
taking advantage are the hardened crim
inals who prey upon the innocent. 

Law enforcement's difficulties have be
come very burdensome with these decisions 
and will continue to be so and we are ex
tremely worried about the future 0f crime 
which is now gaining momentum at an an 
too rapid pace. 

I would respectfully request that your 
committee seek the testimony of Virgil 
Peterson, the executive director of the Chi
cago Crime Commission, whom I feel is ex
tremely competent and has considerable 
knowledge of criminal activity and the 
courts in the Chicagoland area. 

Yours very truly, 
F. P. NESTER, 

Chief of Police. 

CITY OF WINCHESTER, VA., 
POLICE DEPARTMENT, 

February 28, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crimi

nal Laws and Procedures, 'U.S. Senate, 
New Senate Office Building, Washing
ton, D.C. 

·DEAR SENATOR McCLELLAN: In reference 
to your Memorandum of February 21, 1967: 
On the early morning of May 26, 1966 a fire 
occurred at the Schewel Furniture Co., 23 
W. Cork St., this city. Subsequent investi
gation revealed that a .white maFe, 27, had 
apparently been the first one to notice the 
:fire. Accordingly in the routine investigation 
that followed we asked the subject to come 
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to Police Headquarters so that we could talk 
to him. He voluntarily came to Police Head
quarters on May 31, 1966 and our subse
quent conversation with him led to his giv
ing us a confession admitting that he was 
implicated in the fire at Schewels and also 
to one at the Brumback Co. on 2-24-66. 

Prior to his making any statement and 
prior to his being questioned he was advised 
that he was not under arrest, that we were 
making no threats or promises against him, 
that he had the right to remain silent, that 
he had a right to an attorney and could use 
the phone to call a lawyer or his family and 
that any statement he did make could be 
used in any court of law. After he made the 
confession to the two o:ffenses he sat in the 
police department lobby, still not under ar
rest or restraint, for several hours while we 
located the Commonwealths Attorney. Later 
the Sa.IIle day warrants were issued and he 
was arrested and charged with one count of 
Arson. 

On subsequent occassions when he was 
questioned he was advised each time of his 
rights and he eventually confessed to 9 arson 
o:ffenses spanning a period of several years. 
Total damages probably ran around $200,-
000.00. He re-enacted the offenses for us and 
was totally open about his involvement. 

Between the time of his confessions and 
the time he was brought to trial on the 4 of
fenses for which he was subsequently in
dicted, the Miranda-vs-Arizona decision had 
been handed down. Consequently even 
though this man was advised of all rights 
required at the time of the confessions and 
the added fact that he was not even under 
arrest when the first 2 offenses were admitted, 
the retro-active aspects of the Miranda deci
sion resulted in our statements .being thrown 
out of court and the subsequent loss of all 
caises. 

Arson is a very difilcult case to prove as 
most of the evidence burns up. Therefore 
in many instances about the only thing you 
have of substance is a confession and with 
that thrown out you simply do not have a 
case. 

Since the Miranda-vs-Arizona and the Es
cobedo-vs-Illinois decisions there are many 
instances where we simply do not talk to sus
pects for fear of possible repercussions in 
the eventual court trial. 

We have now made up our own forms which 
we use in taking statements and also our 
release forms which we use in giving lie de
tector examinations and I am enclosing a 
copy herewith. These forms were made up 
by Police Department personnel and are used 
without exception in giving lie detector ex
aminations or taking statements. 

Recent Court Decisions have made it im
perative that Police Ofilcers be well trained, 
dedicated men and in view of the generally 
low salary scales paid by Police Agencies it 
is becoming more and more difficult to find 
acceptable applicants. It is now almost a case 
of trying to get the best of the job applicants 
while paying salaries that rank among the 
lowest when compared with representative 
industrial and other employers in the area. 

Your efforts and those of your fellow Sen
ators in endeavoring to improve the laws and 
working conditions which Police must use 
are indeed appreciated. 

Respectfully, 
MAJ. F. M. FuNK, 

Chief of Police. 

FEBRUARY 24, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crimi

nal Laws and Procedures, U.S. Senate, 
Washington, D.C. 

DEAR Sm: The Police Chiefs Association 
of Bergen County, N.J., is an organization of 
seventy (70) Police Chiefs of seventy (70) 
municipalities, covering an area of 236 
square miles with a population of over 886,-
000 people. 

We wholeheartedly support your campaign 
in which illogical, shortsighted decisions re
flect an unjustified a.nd unprecedented con
cern for the law breaker. 

These decisions and rulings have hand
cuffed law enforcement agencies by requir
ing impossi'ble procedures which will insure 
the release of the guilty to the detriment of 
the law abiding people. 

Since 1789 when the U.S. Constitution 
was adopted the Police and Courts have had 
a common objective: To develop and main
tain a system of criminal justice which is 
fair, impartial and effective. We all agree 
that this is an exceedingly difilcult and com
plex task. 

Each and everyone of us support, without 
reservations, President Johnson's proposed 
Safe Streets and Crime Control Act, which 
he outlined in his State of the Union mes
sage. 

We Chiefs are of the belief that law en
forcement agencies will be able to slow down 
our rising rate Of crime if confessions shall 
be admitted as evidence when it is shown 
that the confession was given voluntarily, 
without any threats, promises or coercion 
of any kind. 

Again, may we focus our thoughts on this 
matter to you and the other Senators and 
Representatives and stress our readiness to 
assist in any way possible to bring a change 
to the recent court decisions on confessions, 
interrogation, search and seizure, and vari
ous rights of the accused. 

Sincerely, 
ROBERT B. LoVEMAN, 

Secr etary, Bergen County Police Chiefs 
Association. 

DEPARTMENT OF POLICE, 
Frederick, Md., February 28, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, 3421 
New Senate Office Buildi ng, Washington, 
D.C. 

DEAR SENATOR McCLELLAN: Thank you for 
interest in the protection of society and the 
individual's rights. The Miranda Decision of 
the Supreme Court has, in a great measure, 
resulted in hamperip.g the Police with inter
views necessary to complete their investiga
tions. The interviews are only for the purpose 
of the meticulous ascertainment of the truth 
and in some instances it proves a suspect in
nocent. There is nothing more important in 
a criminal investigation than the interview 
because it puts together physical evidence, 
technical evidence, information from citizens 
and the true presentation to the Judiciary 
upon their examinations through testimony. 

Experience has proven that we have had 
unworthy situations because of the lack of 
training and integrity. The Supreme Court 
Decisions have been reviewed and I agree 
with them with the exception of the Miranda 
Decision because this draws the line too 
tightly. We must look forward in our zeal to 
protect the individual's freedom and not so 
much the person who has committed an of
fense. Therefore, it is my sincere suggestion 
that some change might be made that would 
give the right to the truly conscientious Po
lice omcer to question a suspect or search 
him for the protection of society; and to en
able the Police Officer to carry out his sworn 
obligation, new legislation ls needed. More
over, I suggest the following: 

a. "Enact provisions with respect to law 
enforcement omcers to stop persons for brief 
questioning including specifications of the 
circumstances and limitations under which 
stops are permissible." 

b . "Interrogator should be given some lati
tude when questioning a suspect that would 
enable him to connect all evidence in the in
terview to prove or disprove the act or com
mission of a crime but informing the suspect 
of his rights and that anything that he 
would state will be used against him in a 
Court of Law." 

We must have strong Police Administrators 
and not just men who desire to become pop
ular, because so much depends upon his in
tegrity and devotion to the laws of the Na
tion. There ls no substitute for this type of 
man because it is the American society that 
he and his subordinates must serve. The Po
lice omcer is the first line of defense in a free 
society and the guardian of the individual's 
rights and privileges. Therefore, he must be 
fully cognizant of his responsib111ties for jus
tice and equality under the law. 

With kind regards. 
Sincerely yours, 

CHARLES V. MAIN, 
Chief of· Police. 

CITY OF SPARTANBURG, S .C., POLICE 
DEPARTMENT, 

February 27, 1967. 
Hon. JOHN L . McCLELLAN, 
Chairman, Criminal Law and Procedures, 
U .S. Senate Office Building, 
Washington, D.C. 

DEAR SENATOR McCLELLAN: It was indeed 
gratifying to me to learn of your scheduled 
hearings on March 7, 8, and 9, 1967, with 
reference to the recent United States Su
preme Court decisions affecting Local Law 
Enforcement. 

Being a police omcial supervising some 75 
police officers in a medium size southern 
community, I can say without any reserva
tions or qualifications whatsoever, these re
cent decisions have adversely affected the 
responsibilities of my omcers in fulfilling 
their obligation to the law-abiding taxpayers 
of this city. A check of our police files reflects 
a reduction in "cases cleared" since the offi
cers are required, under the recent decisions, 
to advise any suspect of his so-called Con
stitutional Rights before interrogation. On 
many occasions a police omcer must make a 
decision in a matter of seconds for the safety 
of the public; therefore, he does not have 
the time to weigh the circumstances as to 
whether he is going to violate a person's con
stitutional right or not. I personally think 
these decisions have put a "cloak of fear" 
in all law enforcem.ent omoors, not physical
ly, but a fear of making an honest mistake 
when making arrests in an effort to not 
violate any Federal Statute. 

We, as police officers as a whole, would be 
the last ones to deliberately viola.te the 
rights and freedoms of any American which 
is granted to him by the Constitution of the 
United States. 

Your efforts, along with the other Sena
tors and Representatives, in attempting to 
amend Title 18 of the U.S. Code is greatly 
appreciated by me and this department. 

Yours very truly, 
W.T.IVEY, 

Director, Spartanburg Law Enforcement. 

POLICE DEPARTMENT, 
ELK GROVE VILLAGE, ILL., 

February 27, 1967. 
Hon. JOHN L. McCLELLAN, 
Chair man, Senate Subcommittee on Crim

inal Laws and Procedures, New Senate 
Office Building, Washington, D .C. 

DEAR SENATOR McCLELLAN: Your positive 
action in introducing Senate Bill 674, to 
amend Title 18, U.S. Code, with respect to 
the admissibility in evidence of confessions, 
is hailed by all law enforcement administra
tors as a possible roadblock--or at least a 
turning point-in stopping the downhill run 
of the "one-man majority", in the United 
States Supreme Court, to absolve criminals 
of their antisocial deeds to disregard the 
civil rights of victims of criminal offenses, to 
pronounce retroactive rules in the fancied 
game between law enforcement and the 
criminal element-all under the guise of the 
administration of justice. 

Certainly no progressive police ad_ministra
tor endorses either physical, verbal, or im
plied duress or abuse in obtaining confes
sions; but, to be bound by the four rules of 
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eounsel wh!eh m.ust precede any criminal 
Interrogation places the police investigator 
in the untenable position ef building a fence 
around '8. prime suspect which neither the 
police officer nor the prosecuting attorney 
will be able to penetrate-unless the suspect 
is in less -control of his mental faculties at 
the time of the interview than at the time 
of his crime. 

The "one-m:an majority" of the United 
States Supreme Court has succeeded. in con
fusing not only the police Oftlcer who ls first 
at the scene of a heinous crime and hls fel
low officers who are charged with the detec
ti<m and apprehension of the perpetrator; 
but the system has, also, so confused the 
lower courts and their respective prosecutor 
staffs that the present fiasco on display in the 
State of Illinois (The Spook Trial) will cost 
the taxpayers an estimated. $100,000.00-
plus the unmeasured grief for the families 
most dramatically involved-and no person 
has dared ask the .suspect whether he com
mitted the crime. 

In the name of Justice and Mercy, may 
your proposed legislation succeed. 

Very truly yours, 
HARRY P. JENKINS, 

Chief of Police. 

DEPARTMENT OF POLICE, 
TOWN OF CICERO, 

Cicero, Ill., February 27, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, 3241 
New Senate Office Building, Washington, 
D.C. 

DEAR SENATOR: May I take this opportunity 
to express my feeling regarding S. '674, with 
respect to the admissibllity in evidence of 
confessions. 

I am dismayed by recent U.S. Supreme 
Court decisions which are adversely affecting 
the ablllty of law enforcement agencies to 
fulfill their r·esponslbllltles to the citizens 
of their communities. My feelings are the 
same as, so many other law enforcement men, 
who feel the criminal has been given all 
rights, advantages and freedom to prey again 
on a. victimized society. 

As a. member of the International Asso
ciation of Chiefs of Police and ma.ny other 
Pollce Associations, I find from attending 
these meetings and conferenees, that the 
police omcer has lost his effectiveness in deal
ing with the criminal and has been hampered 
in their 'interrogations with fear of having 
the case thrown out of Court due to some 
legal technicality. 

Being the next <loor neighbor to the City 
of Chicago, may I suggest that Superlntend
-ent 0. W. Wilson, head of the Chicago Police 
Department, who oould make suggestions an<l 
provide valuable and pertinent testimony re
garding the above mentioned legislation. 

May the good Lord bless you with the 
strength t.o continue in your fight for a!ll con
cerned, I wish to remain, 

Very truly yours, 
JOSEPH BARLOGA, 

Superintendent of Police. 

POLICE DEPARTMENT, 
ST. PETERSBURG, FLA., 

February 27, 1967. 
Re Legislation Needed to Protect Society from 

Crimin:al Activity. Passage of Bill S. 674. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, .3241 
New Senate Office Building, Washington, 
D.C. 

DEAR SENATOR McCLELLAN; We, in law en-
1'orcement, feel that the time has come when 
must speak out on the subject of too much 
protection for the Hrights of the orlm.inal" 
and not enough 1'or socd.ety. 

It ha.s gotten to the potnt where court trials 
have reoecled to where the only questions that 
are argued are tne ones on admdsslbility of 
evidence. The actual fact of guilty or Inno
cence does not enter the case. The police 
officers testifying often suffer more harass
ment than the person being tried. 

Actually, the most serious effect on law 
enforcement (which In reality represents the 
90% of the people who do not commit 
crimes) ls not in the court room but in the 
field. There ls no known substitute '!C1r inter
rogation of suspects and witnesses. Often 
persons thought to be witnesses turn out to 
be suspects and sometimes give information 
that could have been used to convict them 
had they been formally warned beforehand. 

Every law enforcement omcer that I .know 
urges you to push for the passage of Bill 
S. 674 to am.end Title 18, U.S. Oode. 

If we can be of a.ss.lsta.nce in any way at a.ny 
time, please do not hestt.ate to call on us. 

Very truly yours, 
HAROLD C. SMITH, 

Chief of Pol.ice. 

CITY -OF GRANDVIEW HEIGHTS, 
COLUMBUS, Omo, 

February 24, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, 3421 
New Senate Office Building, W<ishington, 
D.C. 

DEAR SENATOR McCLELLAN: With respect to 
your proposed legislation, .S. 674, I would like 
to offer the support of our small municipal 
police agency. We a.re a suburban community 
of approx1mately 10,000 populat.ton, located 
in the metropolitan area of Columbus, Ohio. 

The resultant theory to the recent Esco
bedo, Miranda, Ma.pp, and other Supreme 
Oourt c:Lecislons, that poHce mvestigations 
must rest basica.lly upon sc:l.entific evidence 
ls, in my opinion, a groes lnjn&tlce to the law 
a.biding American citizen. It ls um"easonsble 
to believe that the majority of enfaroement 
agencies ca.n equip, train, or hire personnel 
so as t.o conduct criminal lnv;estlgations with 
the same professional a.pproa.ch aa that of 
the Federal Agen-0les or the lal"ge metropoli
tan depal"tments. 

We, of course, cannot permit police m.is
oonduct, third degree tactics, nor the abridg
ment of our civil liberties, however, I sin
cerely believe that the rights of the innocent 
must take precedent to those of the criminal. 

I, therefore, urge and .support your com
mittee's efforts to correct, through legisla
tion; the adverse effects imposed upon local 
law enforcement by the Unit..ecl states su
preme Court. 

Very truly yours, 
D. L. Mn.I.a. 

Chief, Division of Police. 

'STATE OF NEBRASKA, 
LINCOLN, NEBR., 

February 23, 1967. 
Hon. JOHN L. MCCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, 3421 
New Senate Office Building, Washington, 
D.C. 

DEAR SENATOR McCLELLAN: It is a. privilege 
on my part to send to you my opindon a.s to 
how the Miranda. Opinion has a:fiected our 
department in the performance of our duties. 

We as a. police organization a.re attempt
ing, as far as time and finances will permit, 
to better educate our omcers in the field of 
policing. We send our officers to special 
schools to further develop their abil1ty in 
1ihe technical fields of our work, and one of 
these fields is the procedure of interrogation 
in which they stress that privacy in inter
rogation is essential. Also, stressed in the 
Interrogation instructions ls the preservation 
of rights of 'those being questioned. It seems 

that we are defeating our purpose when we 
spend time and money tor instructions in 
thls field and then our Supreme Court rules 
that this is trickery. We, as law enforcement 
omcers, feel that we have an obligation to 
the public to develop au means possible 
without jeopardizing anyone's rlghts to prop
erly investigate every crime committed. 

To better substantiate my opinion, may I 
relate a. few actual experiences that wm 
reflect how we a.re handicapped. 

For ma.ny years members of the Nebraska. 
Safety Patrol have given verbal warnings 
similar to those given by the Federal Bureau 
of Investigation Agents, to persons under ar
rest, prior to interrogation. This was not a 
necessity under the laws of our ·state but 
was done in an effort to insure that an lle
ctiv1dual was apprised ·of certain of his rights. 
Contrary to the apparent opinion of the 
majority of the United States Supreme Court. 
there is probably no person more concerned 
for the rights of individuals than the police 
omcer engaged in actual law enforcement. 
This concern is not only for the rights of the 
perpetrators of crimes but also .for the rights 
of the victims and potential victims of crim
inals. 

The restrictions placed on law -enforce
ment by the decisions of the U.S. Supreme 
Court, while nO't impossible to work with. 
have severely hampered us ln effectively do
ing the job which ls expected of law enforce
ment omcers. 

In a. recent case, a man was suspected. or 
murdering his wife. She was killed by a sin
gle bullet wound in her head. The victim was 
found lying across a bed With a rifle lying 
across her body. Two pathologists who exam
ined photographs of the scene advised that 
from their experience it was impossible that 
the weapon could be found in this position 
under the circumstances depicted by the 
photos. 

The husband was cooperative and readily 
admitted animosity toward his wife, how
ever, he claimed he was in the other room 
when his wife shot herself. He waived hts 
rights and agreed to take a polygraph exam
ination. When the polygraph examination 
disclosed he was lying and the examiner ac
cused him of .killing his wife, he terminated. 
the interview and walked out of the inter
rogation room. There were no wit11esses to 
the shooting, no :fingerprints on the gun or 
any other physical evidence to establish a 
case strong enough for conviction. The hus
band ls not only walking the streets a free 
man but was also appointed. administrator 
of the victim's estate. 

Professional criminals have long been 
aware of a.nd have exercised their constitu
tional rights. Long before "Mapp" and "Esco
bedo". the police ot!icer has been confronted 
by the burglar who says, "My name ls so 
and .so. I live at such and such a place and 
my lawyer ls so and so." Usually this person 
has been arrested inside a. building which 
he was burglarizing or ha.s been caught with 
loot which can be identified. Here there ls 
physical evidence which can be presented to 
and evaluated by a jury and the need for 
statements ls not so demanding. 

Far dl:fierent is the case in which a masked 
person enters a store and robs the proprietor 
of his money. Here. the only possible way to 
solve the case is to catch the robber in the 
act. It ls not possible to identify the robber 
or the money. 

Both the burglar and the robber will even
tually be caught if they continue to operate. 
In the past when one of these individuals 
was apprehended and he knew the case 
against him was sufficient for conviction, 
he was often willing to give statements con
cerning other crimes 1n which he was in
volved. Often omcers from several jurisdic
tions questioned the subject who was "talk-
1ng" in order to attempt to clear cases other 
than the immediate one. Rarely were addi-



14078 CONGRESSIONAL RECORD- SENATE May 20, 1968 
tional charges filed. In cases where addi
tional charges were filed, the courts had the 
prerogative to let the sentences run concur
rently. 

Now the police are even restricted from 
clearing those cases which they know they 
will be unable to prosecute: They are told 
that if they have sufficient evidence for con
viction they should not try to get state
ments. Often, continued interrogation will 
clear a number of cases and bring out the 
identity of other criminals who have been 
accomplices of the person being questioned. 
In the past we have been able to arrest these 
persons and, in most cases, to obtain con
fessions and convictions even in the absence 
of physical evidence. 

Now, to continue an interrogation past the 
inimediate case even after a person has know
ingly waived certain of his rights may, be
cause of the time involved, create doubts in 
the mind of the court as to the voluntari
ness ot the waiver of rights should the party 
attempt to repute the officer's word. 

In the "Miranda Decision" numerous re
ferrals by the court to interrogation texts 
clearly indicates a lack of knowledge of actual 
practices. Texts are available on "sure fire" 
methods of accomplishing nearly everything 
whether it be selling insurance, succeeding 
in life on winning an election. Are we to 
conclude that the salesman who uses psy
chology in some form to complete a sale 
should be castigated as using unfair tac
tics? 

Certainly some restrictions should be 
placed on police interrogations to insure 
against any form of brutality but it is a 
recognized fact there is a desire to confess 
in many cases. · 

In one of our cases a person suspected of 
a homicide agreed to four separate polygraph 
examinations. He finally confessed after eight 
hours of interrogation. He had conferred 
with his attorney before the interrogation 
started and knew his rights. He stayed be
cause he actually wanted to tell someone 
about what he had done. He needed help to 
bring out the truth. 

Some interrogators do have certain powers 
of personality which enable them to obtain 
information and to get next to an individual 
more readily than do others. These powers 
might be compared with those of the man 
who sold the icebox to the Eskimo. These 
men who have an understanding of human 
nature are valuable to the police profession 
and certainly do not deserve the villainous 
connotations placed on their integrity as was 
done in the "Miranda Decision." 

The presence of an attorney during an in
terrogation sets up an impossible situation. 
In one of our cases a man was questioned 
about a homicide in the presence of his 
attorney. On several occasions during the in
tel"View the subject indicated he wanted to 
confess but each time the attorney would 
enter into the conversation. After about an 
hour the interview was discontinued. 

The investigation was continued and when 
it was apparent that the suspect and his 
wife were the only ones who could have 
killed the victim, a warrant was issued for 
both of them. When the questioning of the 
man was resumed without his attorney being 
present he confessed in less than six minutes. 

This case was reversed by the State Su
preme Court and eventually dismissed. 

At the present time we have a vicious mur
der under investigation and have a good 
suspect. The suspect is incarcerated in an
other state for a similar case in which the 
victim survived in spite of multiple fractures 
of the skull. There is a possibility that an 
expert interrogator could successfully obtain 
a confession to this crime but it is felt the 
subject would not be agreeable to this. 

The possibility of false confessions brought 
out by sophisticated methods of interroga
tion was mentioned in the "Miranda De
cision". There is always this possibility. 
These suspects are also likely to be the ones 

who are most willing to waive their rights. 
Police are aware of the fact that there are 
persons who will confess to anything, with 
or without pressure. This is one_ of the values 
of a good interrogation; only the actual per
petrator will have knowledge of the minute 
details of the crime. 

We have been fortunate in Nebraska in 
that our Attorney General and several of 
our County Attorneys were able .to foresee 
the trends of the decisions of the U.S. Su
preme Court and immediately instituted a 
program to acquaint Nebraska law enforce
ment officers with these decisions. 

We have placed a great deal more emphasis 
on these subjects in our in-service training 
and have provided our men with opportu
nities to attend various schools on Search 
and Seizure and Interrogation. 

Since December 15, 1964, we have pub
lished a Memorandum to All Interested Law 
Enforcement Officers in our weekly Law En
forcement Bulletin. These Memoranda are 
furnished by Attorney General Clarence 
Meyer and have been widely acclaimed in 
law enforcement circles. 

I mentioned before that these decisions 
are not impossible to work with. They even 
are of value to the police profession in that 
they have brought to public attention some 
of the situations with which the police must 
deal. They have also resulted in an increased 
emphasis on training and recruiting. When 
an officer is required to make split-second 
decision, often a lack of physical evidence. 
The victim may be the only witness. 

The viciousness of the crime may cause a 
police officer to become over zealous because 
the police are the only branch of the judici
ary to have actual contact with the victim 
at the time of the crime. 

A police officer may sometimes be placed 
in the paradoxical position of solving a 
crime and thus losing a case or following the 
rules and letting the case go unsolved. 

In the past, an officer knew that if he used 
good judgment in the handling of an arrest 
he could expect fair treatment from the 
courts. Today there is doubt in the officer's 
mind. The courts have accused him of violat
ing the very thing he stands for. They have 
established decisions witb.out providing a 
clear rule of procedure. We are forced to m.ake 
tape recordings or to get . signed statements 
of the waiving of right.s and a.re restricted 
from even talking to a prisoner who had in
dicated he may want a lawyer. 

No group has greater respect for the rights 
of man than the police. They deplore brutal
ity and the bullying of prisoners but the 
officer feels an obligation to do the job for 
which he was hired, to protect the law abid
ing citizen from those who know no law. 

We spend millions of dollars to catch crim
inals, more millions to try to convict them 
and more millions to inoa.rce:rate and rehabili
tate them. Nothing is spent on the victims, 
they have only the police to con.sole them. 

Respectfully yours, 
DAN J. CASEY, 

Colonel, Superintendent, General 
Chairman, Division of State and 
Provincial Police, International As
sociation, Chiefs of Police. 

01''FICE OF THE CHIEF OF P.OLICE, 
SAUGUS, MAss., 

February 24, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.O. 

DEAR Sm: It is gratifying to know that 
someone knows about the problems of Law 
Enforcement Agencies and is doing some
thing about it. You are to be congratulated 
for your stand in reference to the recent U.S. 
Supreme Court one-man majority decisions. 

Much has been said about these decisions 
and how they hamper the normal process of 
reasonable criminal investigations, and 
whatever I may say would be superfiuous. 

I · do find from my own -personal expen
ence, as a law enforcement officer, that many 
cases have been lost in court as the result 
of these decisions and that some cases did 
not even reach the court because the police 
were unable to interrogate the suspect. 

Time will not permit me to give you the 
facts on every case but here are a few 
examples. 

( 1) A short while ago we had an epidemic 
of school, church and hospital fires. We ap
prehended the culprit responsible for the 
school and church fires because he did not 
invoke his constitutional rights. The person 
responsible for the hospital fires refused to 
say anything and although our investigation 
disclosed that he was responsible for the fires, 
the evidence was not sufficient to prosecute. 
Needless to say he committed similar crimes 
with the same results. 

(2) Two burglaries occurred one night in 
Saugus. A few days later culprits were ar
rested in another jurisdiction for crimes 
committed there. At the time of the arrest 
property were seized including property that 
had been stolen in two Saugus burglaries. 
The subject refused to speak invoking their 
constitutional rights. When brought before 
the court the judge sustained a motion to 
suppress all evidence for the illegal search 
and seizure and the case was dismissed. Is it 
any wonder that the crime rate is increasing 
enormously year after year in every city and 
town of our country? With the ridiculous de
cisions of individual rights for the criminals, 
the crime rate is going to increase rather than 
diminish. 

I believe that greater latitude should be 
given to Law Enforcement Officers in.the field 
of Arrest, Search & Seizure and interrogation 
in order to combat crime. 

Thank you for your cooperation and with 
deep personal regards I am. 

Very truly yours, 
FRED FORNI, 

Chief, Saugus Police Department. 

DEPARTMENT OF POLICE, 
Mequon, Wis., February 23, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee, Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR Sm: My purpose in corresponding 
with you is to commend you for your con
cern relative to recent U.S. Supreme Court 
decisions that have literally handcuffed pro
fessional and dedicated law enforcement per
sonnel. Recent decisions involving Miranda 
and Escobedo have certainly tipped the scales 
of justice directly in favor of the criminal 
element. 

Another impending decision, namely u~s. 
versus Lewis could effectively decision law 
enforcement out of existence, should the U.S. 
Supreme Court reverse the lower court de
cisions. 

Although our agency has complied with 
the requirements of the Fifth Amendment 
for many years, we have found that this is 
not sufficient for it is incumbent upon the 
prosecution to prove not only that the sus
pect was properly advised of his rights, but 
further that he thoroughly understood them. 
You might be interested in knowing that our 
agency lost a court decision in Circuit Court 
that involved the arrest and subsequent pros
ecution of an intoxicated driver of a motor 
vehicle involved in a fatal auto accident 
wherein an innocent person was killed. The 
court held that although the arresting of
ficers ·had twice advised the suspect of his 
Constitutional Rights, it felt that because 
the subject was so int9xicated, he was unable 
to properly understand them. The burden 
placed upon law enforcement today is truly 
difficult to contend with. 

It is my opinion that the U.S. Supreme 
Court has read this "ad.vising" requirement 
into the Fifth Amendment, for exhaustive 
research on my part fails to delineate any 
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directives requiring that police offi-0ers must 
so do. 

Yours truly, 
ROB_ERT L. Mn.KE, 

Chief of Police. 

CITY OF NORTH OLMSTEAD, POLICE 
DEPARTMENT, NORTH OLMSTEAD, 
OHIO, 

Re bill S. 674. 
February 24, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crim

inal Laws and Procedures, U.S. Senate, 
New Senate Office Building, Washington, 
D.C. 

DEAR SENATOR MCCLELLAN: lt is very grati
fying to see legislation being introduced on 
the above Bill. 

If it takes a unanimous decision of the 
jury t.o find a defendant guilty of a felony; I 
feel that there should be a greater majority 
than five to four in handing down decisions 
which become the law of the land. 

I had the oooa.sion to attend a seminar in 
Ann Arbor, Michigan on August 1, 1966. 
There were mostly Defense Attorneys pres
ent and the common thought among them 
was that "they at least had the law enforce
ment officer where they wanted him." A few 
examples were mentioned concerning "police 
brutality," but none were recent occasions. 
They were all at least forty to fifty years ago. 

I wholeheartedly agree with rights for the 
individual, but all I have been noticing in 
recent decisions is "rights for the criminal." 
When is the law abiding citizen going to 
have representation? 

Any person who has any law enforcement 
experience knows that confe&Sion alone does 
not make a case. There should be some co
ordinating evidence to build a case. At the 
same time, one of the most important points 
of investigation is interrogation. Many times 
during an interrogation the smartest suspect 
may unconsciously drop a remark which pre
sents a lead to the crime. Even this is ruled 
out now. For example; a woman's &erea.m is 
heard from a home at 3:00 A.M. A male runs 
from behind the house. The law officer stops 
suspect and asks the following questions. 

1. Who are you? 
2. Where do you live? 
3. Where have you been? 
4. Where are you going? 
If the officer did not advise the suspect of 

his rights before he asked questions three 
and four, the officer has violated the sus
pect's rights. 

My honest feeling is that we are going over
board to protect the criminal in recent de
cisions and it is about time to protect the 
honest and law-abiding citizen. It is about 
time the cases were tried on. the merits of 
the cases instead of technicalities. 

As I said before, it is highly appreciated 
that a person of your status and impor
tance has taken an interest in our problems. 
I sincerely hope you will receive the re
sponse and support for the Bill S. 674. 

Sincerely yours, 
HARRY W. HIRD, 

Chief of Police. 

POLICE DEPARTMENT, 
Manchester, N.H., February 24, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, 3241 
New Senate Office Building, Washing
ton, D.C. 

DEAR SENATOR McCLELLAN: On behalf of 
the entire personnel of the Manchester Po
lice Department we want to thank you for 
the work you are doing to increase the ability 
of local law enforcement agencies to fulfill 
our obligations to their communities. 

The. introduction of S. 674 which amends 
Title 18 of the ·U.S. Code with respect to the 

admissibility of confessions should be of 
invaluable assistance to all law enforcement 
agencies. 

With every good wish for continued suc
cess, I remain 

Sincerely, 
FRANCIS P. McGRANAGHAN, 

Chief of Police. 

LYNDHURST, N.J., February 24, 1967. 
Hon. JoHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, 3241 
New Senate Office Building, Washing
ton, D.C. 

DEAR SENATOR: I have received a recent 
communication from Quinn Tamm, Execu
tive Director of the International Associa
tion of Chiefs of Police, Inc., regarding your 
sentiments on the actions of the Supreme 
Court, mentioning particularly your concern 
with the effects of the Miranda decision. 

I am in full accord with your endeavors 
in introducing legislation, S. 674, which is a 
bill to amend Title 18, U.S. Code, with respect 
to the admissibility in evidence of confes
sions. 

Yours very truly, 
HOWARD C. LIDDLE, 

Chief, Lyndhurst Police Department. 

CITY OF UNIVERSITY PARK, 
Dallas, Tex., February 24, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, Wash
ington, D.C. 

DEAR SENATOR McCLELLAN: May I take 
this opportunity to express to you my per
sonal appreciation and the appreciation of 
the various Texas Law Enforcement Groups 
with which I am affiliated. Our sincere thanks 
for your efforts in the control of the criminal 
element in our country today. 

Recent Supreme Court decisions and cer
tain provisions of the Revised Texas Code 
of Criminal Procedure has hand-cuffed and 
shackled law enforcement in the United 
States, has reduced effectiveness in crime 
control, reduced law enforcement personnel 
to a status of puppets and has wrapped the 
"Professional Criminal in Sheep's Clothing". 

Miranda and Escobedo have been the most 
damaging decisions rendered to date to grant 
the hoodlum an additional license to ply his 
trade upon the law abiding citizens of our 
country. A great many law enforcement offi
cers throughout this land are under the im
pression that our Supreme Court is making 
the law rather than interpreting and in 
doing so giving the murderer, the rapist, the 
robber, sex deviate and others of the crimi
nal element encouragement to prey upon the 
men, women and children of our country 
without fear of punishment. If punishment 
should be meted out, our parole provisions 
are so lax that a murderer can be on the 
streets again in Texas in seven or eight years 
after being given a life sentence. In fa<:t, 
Senator McClellan, the criminal process, not 
only in Texas, but throughout this nation is 
a complete farce. 

Law enforcement officers have been robbed 
of their tools and initiative necessary to pro
tect the people. The fact that law enforce
ment has been scuttled and stripped of au
thority by the decisions and provisions of 
the courts and legislatures does not mean for 
the police officers, a segment of the chain 
of law enforcement, to take the defeat like 
"A Lamb Led to the Slaughter". 

Police officers and those in the entire crim
inal process must make their voices heard 
in the Legislative Halls of our country and 
defeat the program designed to cause our 
people to live in constant fear when at home, 
or on the streets. Under existing conditions 
the professional criminal and those who 
profit from his acts will thrive and flourish 

as crimes against the person and property 
continue un-abated. 

During the 1965 Session of the Texas Leg
islature, a Revision of the Teaxs Code of 
Criminal Procedure was passed, signed by 
Governor Connally and became effective on 
January 1, 1966. This monstrosity was re
vised for the benefit of a few for personal 
ga.in and the State Bar of Texas did not rec
ognize it when passed as being the revised 
version they had been asked to submit. 

On March 7, 1967, a group of law enforce
ment officers are to appear before a Senate 
Committee in Austin and plead for the re
vision of some of the provisions that were 
passed that restricted law enforcement in 
Texas as much almost as Miranda has done 
in the nation. 

As an example under our new code, we 
must take the arrested party "Before the 
Magistrate Immediately". Under the .Federal 
rule the arrested person must be taken be
fore the commissioner, "With out unneces
sary delay'', this is quite a difference and we 
are asking the Legislature to grant us the 
Federal Rule. 

Texas is the only state in the union that 
is not permitted to use an "oral" confession. 
Federal officers are allowed the use of oral 
confessions too but the new Texas Code does 
not permit it. We are asking for this rule to 
be provided by this session of the Legislature. 

The majority of the provisions in the new 
Texas Code are good but just enough changed 
in order to hand-cuff the police and give 
the Texas Criminals and their cohorts an 
additional license to steal and plunder. 

Prior to 1963, Law enforcement in Texas 
had not been active in so far as statutes and 
procedures were concerned as it was at this 
time that the Texas Code was beginning to 
be revised. Those who were assigned to the 
revisions, during the entire process, did not 
contact a police chief, police officer or a 
police association while in the process of 
revision. 

Police officers throughout the nation have 
been beaten to their knees with the false 
charges of "Police Brutality" and our image 
is darker before the eyes of our citizens than 
at any time in history. The "Police Brutality" 
charge has been used so successfully by those 
who would like to see local departments dis
persed and review boards installed and the 
entire process put under the jurisdiction of 
the Federal Government. Law enforcement is 
on the brink of disaster and if the present 
trend continues local communities will or
ganize vigilante groups for the protection of 
life and property a.s has already been done 
in some areas of the country. 

In closing, may I pledge to you my com
plete individual cooperation and the coopera
tion of the various Law Enforcement Asso
ciations of which I am a member, a constant 
program of informing the citizens we serve 
of the needs of law enforcement for the 
protection of the people. Should we fail to 
advise the people of the needs of the Law 
Enforcement in the control of crime then in 
a sense we have neglected our sworn duty to 
the citizens we serve. 

Sincerely yours, 
FORREST E. KEENE, 

Chief of Police. 

CrrY OF CUD'\HY, Wrs., 
POLICE DEPARTMENT, 

February 25, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on.Criminal 

Laws and Procedures, U.S. Senate, New 
Senate Office Building, Washington, D.C. 

DEAR SENATOR: As Chief of Police in the 
City of Cudahy, I heartily endorse any legis
lation that will lift some of the burdensome 
restrictions brought about by the Miranda 
Decision. 

The full impact of this decision cannot be 
adequately assessed by merely comparing the 
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number of confessions obtained before and 
after the decision was rendered. A more real
istic picture is presented when one coil.siders 
the following: 

Witnesses and other people with pertinent 
information are now reluctant to cooperate 
with investigators, especially after the re
quired warnings are recited. 

Physical evidence at crime scenes is over
looked, or its value to the prosecution deteri
orates, because investigators are prohibited 
from making the necessary inquiries that 
would lay proper foundation for introduction 
in court. 

Many prosecutors have become so sensitive 
to the rules set down by Miranda that they 
often talk the defendant out of cooperating 
by long, detailed and repetitious warnings 
with regard to the defendant's rights. There 
also seems to be a good deal of confusion 
among prosecutors and some members of the 
judiciary as to the application of these rules. 
It is now impossible to find two officers of 
the court who wm give similar answers to 
questions on such matters as Tacit Admis
sions, Res Gestae Declarations, etc. 

Probably the most damaging result of 
these decisions has been its effect on the 
public's attitude toward police. Many people 
feel that the laws and ordinances can be 
violated with impunity. Matters that were 
once treated as routine incidents now re
quire extensive investigation and sometimes 
lengthy court proceedings. 

This is having an adverse effect on the 
efficiency and morale of the police. 

I honestly feel that unless some of the 
restrictions on questioning suspects prior to 
arrest are removed, crime figures will soar 
and conviction rates will drop. 

. very truly yours, 
ANTHONY M. WISE, 

Chief of Police. 

STREATOR, ILL., February 24, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on CriminaZ 

Laws and Procedures, U.S. Senate, 3241 
New Senate Office Building, Washing
ton, D.C. 

YouR HONOR: Law enforcement in our time 
is very difficult and trying operation. Break
ing and entering, Larceny and Burglary is 
taken for granted by many persons to be 
their legal right. 

In Chicago during their heavy snow, break
ing into business establishments, carrying 
and hauling away merchandise was a huge 
operation and when officers attempted to 
make arrest, resistance occurred and they 
were accused of brutality as they were when 
the so-called peaceful demonstrations were 
held. 

After arrests were made, proof beyond 
doubt is demanded by attorneys for their 
clients. 

Under present conditions a person is not 
safe in his own home. Forced entries are 
made, occupants are threatened, tortured, 
raped, tied up, valuables stolen and some are 
murdered and the offender is not easily ap
prehended. If and when apprehension is 
made, proof must be established of guilt. 

We know we must inform those who are 
placed under arrest as to what their Con
stitutional rights are. 

Release on Bond, especially on offenses in 
Chapter 38 of the Criminal Code of the ms, 
is a simple matter. Once out on bond, many 
commit other crimes and some fail to appear 
1n court on date set for them. 

Long delays in bringing cases to trial. 
Changes of location for trial to be held takes 
additional time. All such actions pile up a 
back log and bring on discouragement. 

I do not believe that the Founding Fathers 
· of our Constitution intended for the criminal 
to be protected as they are today. I believe 
that this protection be given to the Law 
Abiding Citizens. 

In· recent years, Attorneys for the Defense 
have used and are using evefy technicality 
to sway Jurors and the Judges to point out 
and define a Statute in a manner that their 
Client is innocent of the offense committed. 

Even Attorneys do not agree on definitions 
many times of the Statutes. 

The Supreme Court Of The United States 
has laid down Rules that we as Officers must 
follow. ·we have been Handcuffed. Crime can 
be reduced. We as officers have the knowl
edge, ability and are willing to enforce the 
State laws and City Ordinances and assist 
each other of any department and the F.B.I. 
We are and there is no doubt every depart
ment has and is. The Handcuffs Must Be Re
moved from us. 

The pendulum has swung too far in favor 
of the criminals. It must swing back to ours 
and swiftly. When it does, there will be a 
reduction. 

Allocating of monies to fight crime is nec
essary. Just as necessary are Amendments or 
Enactments of laws which will permit officers 
to protect Law abiding citizens and our free 
way of life. 

Respectfully yours, 
ANDREW KOLESAR, 

Chief of Police. 

POLICE DEPARTMENT, 
Ringtown, Pa., February 23, 1967. 

Hon. JOHN L. McCLELLAN, 
United States Senate, 
Washington, D .C. 

DEAR SENATOR: The recent Supreme Court 
decisions favoring the criminals at the ex
pense of our citizens is shameful. Chief Jus
tice Warren has set law enforcement back a 
hundred years. His fifth deciding vote has 
made it well nigh impossible to punish the 
guilty criminal element. The innocent public, 
police who are ham-strung in trying to per
form their duties, judges whose hands are 
tied in deciding a case, all these are prac
tically at the mercy of any person who de
cides to commit a criminal act. 

I never arrested, or tried to convict an 
innocent man. To-day I fear making an arrest 
because of the loopholes expressly put into 
the law by the courts to aid a criminal to 
avoid paying the penalty for his misdeeds. 

I am so disgusted with what w~ have to 
contend with in law enforcement sin<::e the 
U.S. Supreme Court saw flt to so recklessly 
interpret the law to benefit lawbreakers, to 
misinterpret the will of our law makers, that 
I am resigning my position as chief of police, 
effective 31 Decernber, 1967. 

Sincerely yours, 
J. J. KENNEDY, Jr., 

Chief of Police. 

DEPARTMENT OF POLICE, 
Danbury, Conn., February 23, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, United States Sen
ate, 3241 New Senate Office Building, 
Washington, D.C. 

DEAR SENATOR: First, let me tell you how 
happy I am that you are the Chairman of 
this very important Committee, also that 
you are such an outstanding member of 
the Democratic party. 

It is with a deep feeling of respect and ad
miration for you that I ask that you do 
everything within your power to have S. 674, 
which will amend Title #18, U .S. Code, with 
respect to the admissibility in evidence of 
confessions. 

All police departments are having a very 
difilcul t time in recruiting men to the depart
ments and it is all due to the decisions which 
have been handed down by the Supreme 

· Court. 
With all due respect to this fine group of 

men, it is a general feel!ng that an age limit 
should be set for the members of this august 
body. 

With every best wish and trust tne Good 
Lord will bless you with continued health 
so that you can serve your country for some 
period of time. 

Sincerely, 
J. HOWARD McGoLDRICK, 

Chief of Police. 

RALEIGH, N.C., February 22, 1967. 
Hon. JoHN L. McCLELLAN, . 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, 3241 
New Senate Office Building, Washington, 
D.C . . 

DEAR SENATOR McCLELLAN: I am sure that I 
only speak the sentiment of all law enforce
ment officers that we appreCliate your and 
Senator Ervin's efforts to assist law enforce
ment officers to do their job. Recent Supreme 
Court decisions have handicapped us to some 
extent and the situation certainly needs 
clarifying. I believe thait our people should 
have enough confidence in the great majority 
of their law enforcement agencies to trust 
them with the tools needed to do an · ac
ceptable job in protecting the lives, rights 

· and property of those same people. 
Best wishes to you and if either I or this 

department may serve you in any way, I 
assure you it shall be done to the best of 
our ability. 

Sincerely, 
ToM DAVIS, Chief of Police. 

DEPARTMENT OF POLICE, 
Kirkwood, Mo., February 23, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, 3241 
New Senate Office Building, Washington, 
D.C . 

DEAR MR. CHAmMAN: I wish to thank you 
very much for introducing Senate Bill 674 
which would amend Title 18 of the U.S. Code. 

In the face of the many recent Supreme 
Court decisions that directly affect the ability 
of the police to serve the public, it occurs to 
me that we need new rules such as the' one 
that you propose. I think too that it might be . 
nice if it could be legislated into being that 
our courts recognize a certain amount of 
error or mis-judgment on the part of police 
when cases are presented for adjudication. 
In any event, the bill that you have proposed 
would certainly go a long way to assist us in 
law enforcement. 

Thank you very much. 
Yours truly, 

MAX A. DURBIN, Chief of Police. 

NEW BOSTON, OHIO, February 23, 1967. 
Hon. JoHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, 3241 
New Senate Office Building, Washington, 
D.C. . 

DEAR Sm : The Miranda decision is a great 
deterrent to effective law enforcement. I feel 
that the law-abiding citizens of our great 
country should be able to expect and receive 
better protection from those who commit 
crimes than the Miranda decision permits. 

Respectfully yours, 
RUSSELL IMES, Chief of Police. 

ORLANDO, FLA., February 23, 1967. 
Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, 3241 
New Senate Office Building, Washington, 
D.C. 

HONORABLE Sm: We have a very timely 
memorandum from our Executive Director, 
Mr. Quinn Tamm concerning the very im
mature decisions made by the Supreme Court, 
adversely affecting Law Enforcement. These, 
of course, being the Mapps, Mallory, Jencks, 
Miranda, Escobedo and the more recent ex
tension of the Escobedo Decision. 

As a member of the Law Enforcement pro-
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fession, with almost forty ye.ars• experience 
.in this field. I am truly amazed by the 
decisions in the above cases, afong with 
others that have handcuffed the Police 
throughout our nation. 

We, here in our city, have an organization 
of five people who have been speaking to 
church groups and other organizations for 
the past year, trying to enlighten them with 
the bare facts and not nebulous intangibles. 
It is believed that we have made some 
progress in this direction and we will con
tinue to make our presentations and appear
ances as long as we feel that the desired and 
ultimate goal can be reached. 

It is absolutely nauseating to see the direct 
result of these decisions, public apathy; com
placency; and failure of our parents to 
assume their God Given Responsibilities. We 
have too many houses and not enough homes 
in our nation today. 

Then, of course, we shouldn't overlook 
these so-called do-gooders, who are slob
bering over these "so-called unfortunate 
individuals" in a vain effort to find excuses 
for their senseless transgressions. 

It is my firm belief that unless the decent 
law-abiding Americans, which compromise 
approximately ninety percent of our popula
tion, stand up and be counted as tried and 
true Americans, the other ten percent, which 
give us ninety percent of our trouble, will be 
dictating policies and procedures for our 
guidance in the future. 

Maybe, Sir, my words may be a little 
strong, but they describe my convictions 
most thoroughly. 

If there is anything we can do here to 
assist you in your wonderful underta.kings, 
please advise. 

Kindest personal regards and very best 
wishes. 

Sincerely, 
CARLISLE JOHNSTONE, 

Chief of Police. 

PHILLIPSBURG, N.J., February 23, 1967. 
Hon. JoHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate; 3241 
New Senate Office Building, Washington, 
D.C. 

DEAR. SENATOR: I welcome your concern of 
recent Supreme Court decisions. It is hard to 
conceive just how the Miranda Supreme 
Court decision has shackled the efficiency 
and performance of police work. 

While pursuing our obligation to preserve 
life and property, we are in turn very con
cerned with the rights of every citizen, being 
ourselves citizens and a member of the same 
society. 

Our concern over the known criminal 
element walking free in our cities and towns 
has caused great dismay to every policeman 
dedicated to his career and his obligations 
to the people he serves. 

It is with great hope that you, Senator, will 
be one of the first pioneers to make this 
Miranda decision more flexible in the name 
of every American citizen who cries out for 
the pursuit of happiness and the absence of 
fear in walking the streets of our nation. 

Sincerely yours, 
JOHN W. BUDD, 

Chief of Police. 

BUFFALO, N.Y., April 20, 1967. 
Mr. WILLIAM A. PAISLEY, 
Chief Counsel, U.S. Senate, Committee 07' 

the Judiciary, Subcommittee on Crimi
nal Laws and Procedures, Washington, 
D.C. 

DEAR MR. PAISLEY: In response to your re
cent inquiry, I would state that the Miranda 
and other recent Supreme Court decisions 
have had a decided adverse effect on law en
forcement. We have encountered a decided 
lessening in the amounts of confessions we 
get in comparison with the pre-Miranda 
times. The criminal now realizes he may 

.commit his crimes with almost certain 1m.

. punity so long as he keeps his mouth shut 
and there are no witnesses. This feeling on 
the part o! the crtmina.l must certainly be 
responsible, to a great extent, for our alarm
ing increase in crime. 
• I would certainly hope that all of the pro
posals contained in Bills S. 674, S. 1194 and 
S. _ 1333, as they concern confessions, may 
finally be adopted. However, I suspect this is 
wishful thinking. Something must surely be 
done soon to give some protection to our citi
zens rather than the criminals. Adoption of 
these bills would be a step in the right di
rection. 

The other two Bills-S. 675 and S. 917, also 
contain much merit and are vitally needed 
by law enforc<ement. Some financial means 
must be supplied, most especially here in 
Buffalo, to help upgrade police salaries. Our 
local Patrolmen make $2,500 a year less than 
a New York State Trooper. Perhaps full 
utilization of the funds which could become 
available through adoption of S. 917 would 
help overcome this discouraging salary sched
ule in our City. 

Sincerely yours, 
RALPH V. DEGENHART, 

Chief of Detectives. 

COMMONWEALTH OF VmGINIA, 
CHESAPEAKE BAY BRIDGE AND 
TuNNEL DISTRICT, 
Cape Charles, Va., February 23, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crimi

nal Laws and Procedures, U.S. Senate, 
3241 New Senate Office Building, Wash
ington, D.C. 

DEAR SENATOR: Needless to say, we in the 
. Police profession are greatly concerned with 
the recent Supreme Court decision, com
monly referred to as the Miranda decision. 

I am of the opinion that if this decision re
mains as the guide line, and I say this reluc
tantly, that, in many instances, the victim is 
the only one who will be punished. 

I have enclosed a newspaper clipping 
which is a classic example of the aforemen
tioned. 

Sincerely yours, 
WILLIAM C. MEYER, 

Chief of Police. 

POLICE DEPARTMENT, 
Fort Lee, N.J., March 7, 1967. 

Hon. JOHN L. MCCLELLAN, 
Chairman, Senate Subcommittee on Criminal 

Laws and Procedures, U.S. Senate, 3241 
New Senate Office Building, Washington, 
D.C. 

DEAR SENATOR McCLELLAN: I want to go on 
record against the deplorable conditions 
created by the Miranda decision and its ad
verse effect on responsible law enforcement. 

The Miranda decision makes it extremely 
difficult to obtain convictions against known 
criminals. Law enforcement officers are re
luctant to pursue the questioning of suspects 
with the uncertainty of their position which 
could lead to a possible false arrest charge 
being lodged against the arresting officer. 

There is no question that the Miranda deci
sion iS responsible for criminals being re
turned to society to prey again on the com
munity without fear of paying their right
ful debt for their criminal aots. 

New technological advances in communica
tions are being used by the modern day crim
inal elements. Adversely, the small local law 
enforcement bodies have not been able to 
keep pace with the new advances made in 
communications because of the cost to the 
community. 

The old bug-a-boo about back room inter
rogation is a thing of the past. TOday's law 
enforcement officer is a highly educated and 
skilled professional, who is not only inter
ested in his profession but is usually an ac
tive member of his church and community, 
taking pa.rt in many civic activities. 

Mora.le, which is the crux of good law en
forcement efforts ls dwindling as a direot 
resUlt of the Miranda decision. 

In conclusion, let us reverse the trend in 
law enforcement and get back on the right 

.road with the reversal of the Miranda deci
sion. 

Sincerely yours, 
THEODORE E. GRIECO, 

Chief of Police. 

CITY OF FRESNO POLICE DEPARTMENT, 
Fresno, Calif., March 1, 1967. 

Hon. JOHN L. McCLELLAN, 
Chairman, Senate Subcommittee on Crimi

nal Laws and Procedures, U.S. Senate, 
New Senate Office Building, Washington, 
D.C. 

DEAR Sm: This correspondence is directed 
to you in response to your request, through 
the International Association of Chiefs of 
Police, for information relative to recent Su
preme Court decisions affecting the admis
sibility of confessions into evidence in crim
inal matters. 

It appears to be well established that the 
Escobedo and Miranda decisions have had a 
decidedly adverse effect upon law enforce
ment. Examining the fact that law enforce
ment officers are not thoroughly schooled in 
constitutional law, may shed some light on 
the situation. Contributing to the overall 
problem, however, is the difficulty with which 
lower courts apply the Escobedo and Mi
randa principles. In many instances they 
are arriving at decisions which are poles apart 
under very similar circumstances. 

The number of convictions and guilty 
pleas has declined drastically · since the pre
Escobedo ·days of 1963. This in spite of the 
fact that felony arrests have increased 75 % 
since 1963. The following table is included 
for reference. 

1963_ - - -- -- -- ---
1964_ - ----- --- - -
1965 __ - -- -- -- ---
1966_ ------ -- ---

CITY OF FRESNO, CALIF. 

Felony arrests Convictions or pleas 

Number Percent Number Percent 

1, 475 
1, 635 
1, 539 
2, 042 ----+ff-

546 
539 
379 
461 

47 
32 
24 
22 

Figures such as those shown make a 
travesty of the efforts of dedicated law en
forcement officers. In previous years and 
through 1963, there had been a gradual in
crease in the number of felony arrests and 
the percentage of those arrests which ter
minated in a conviction or plea of guilty. This 
trend, which I attributed to better police 
methods, was drastically reversed after 
Escobedo and the California decision in 
Dorado. 

Fresno County Court records show that 
the fiscal year 1965-66 experienced a new 
high in the number of felony cases in which 
criminal informations were filed. In spite of 
this new high, the percentage of guilty pleas 
as compared to complaints filed, dropped to 
a new low. The percentage drop in guilty 
pleas amounts to 24 % since the pre-Escobedo 
and pre-Miranda era. One of the most dis
turbing facts, however, is that for the first 
six months after the 1966 Miranda decision, 
dismissals before trial already higher than 
for the entire preceding year. 

It may appear rather trite to reiterate 
that the Supreme Court has contributed im
measurably to the above facts, but I am com
pelled to do so. Advancements in training 
police personnel and the utilization of more 
science in crime detection methods are no 
doubt partial solutions to the mounting 

· crime toll, but they certainly are not the 
complete answer, There are too many crimes 
in which no physical evidence of value may 
be found and well trained investigators are 
definitely thwarted when they must tell a 
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suspect that he has a right to say nothing to 
them. 

I hope that the above comments may be 
of value to you and wish you success in your 
attempt to remedy this situation. Certainly, 
as the dissenting opinion Miranda. expressed, 
no other country in the world has ever had 
such restrictions nor a.re such restrictions 
founded on a. constitutional basis. 

In closing, I respectfully request a copy of 
your Bill S. 674 and, if possible, a.n abstract 
of the hearing to be held by your committee 
on March 7 through 9. 

Sincerely, 
H. R. MORTON, 

Chief of Police. 

FOUR PARADOXES OF TITLE II 

Mr. TYDINGS. Mr. President, much 
has been said in these debates on the 
constitutional and policy issues sur
rounding the validity of title II. I would 
like to speak brietly art; this time of four 
amazing paradoxes that I .find in the 
provisions of title II. 

The first paradox is thait the provisions 
of title II overruling the Supreme Court's 
constitutional decisions in the Miranda 
and Wade cases apply only to trials in 
Federal court.s. Title II leaves completely 
intact, for State trials, the rules elabo
rated by the Supreme Court in Mirand,a 
with respoot to the voluntariness of con
fessions, and in Wade with respect to the 
admissibility of eyewitness testimony. 
All that title II accomplishes with re
spect to State trials is to prohibit the 
Supreme Court from reviewing on ap
peal State determinations of these issues. 

Thus, in every State trial that takes 
place in the future, title II is inappli
cable and State judges will be obliged to 
continue to follow the requirements of 
Miranda and Wade. No confessions may 
be introduced in evidence in a State trial 
unless the procedures required by Mi
randa have been obeyed. No eyewitness 
testimony may be admitted in a State 
trial unless th~ procedures required by 
Wade have been obeyed. And, interme
diaJte State appellate courts and state 
Supreme Courts must continue to apply 
the strict requirements of Miranda and 
Wade to all oases within their jurisdic
tion. 

All thart; title II accomplishes, there
fore, is to overrule Miranda and Wade 
with respect to Federal trials. But, as the 
Supreme Court clearly recognized in Mi
randa, the decision had little or no im
pact on Federal law enforcement, be
cause Federal investigative officers were 
already following essentially the same 
requirements established by the Supreme 
Court in Miranda. The paradox o·f title 
II is that, when stripped of the rheooric 
that has obscured it the title fails to ac
complish what we might have expected 
to be the prtme goal of this attack on the 
Supreme Court-the overruling of Mi
randa with respect t;o State coum and 
State law enforcement officers, where 
the impact of Miranda is alleged to have 
been most severe. 

Title II still contains, however, the 
extremely undesirable provisions prohib
iting Supreme Court review of State 
court decisions. Although the effect ~f 
title II is to require State courts to con
tinue to follow Miranda, title II is likely 
t;o be used by the States as an invitation 

to bypa.ss Miranda. on their own, since 
no Federal court w11l be looking over 
their shoulders. 

The second paradox of title II lles 1n 
the curious difference in treatment be
tween the proyisions limiting the appel
late jurisdiction of the Supreme Court 
in cases involving the voluntariness of 
confessions, and the provisions limiting 
such Jurisdiction in cases involving the 
admissibility of eyewitness testimony. 
Section 3502 of title II abolishes the ap
pellate jurisdiction of the Supreme 
Court in cases involving confessions ad
mitted in evidence in the State courts. 
The Supreme Court remains free to re
view the decisions of the lower Federal 
courts admitting confessions as volun
tary. 

By contrast, section 3503 of title II goes 
much further. Not only does it abolish 
the jurisdiction of the Supreme Court 
to review the determination of a State 
trial court that eyewitness testimony 
was admissible, it also abolishes the ju
risdiction of the Supreme Court to re
view such determinations by the lower 
Federal courts. 

The anomalous results that will be pro
duced by these provisions on appellate 
jurisdiction are obvious. If the goal of 
the proponents of title II is to prohibit 
the Supreme Court from passing on the 
'constitutionality of the provisions of title 
II overruling Miranda, they will fail, be
cause title II does not affect the juris
diction of the Supreme Court to review 
the application of title II by the Federal 
trial courts. The question of the validity 
of title II, therefore, will surely reach 
the Supreme Court for decision. To be 
sure, the provisions of title II repealing 
the Wade decision do purport to com
pletely insulate those provisions from 
Supreme Court review. Here, however, 
title II creates another anomaly, in that 
every Federal trial court-each of the 
94 Federal district courts throughout the 
Nation-is made into a miniature su
preme Court, able to promulgate its own 
final interpretation of the meaning of 
title II and its own final interpretation 
of the complicated factors that must be 
given weight under title II in deter
mining whether a confession is "volun
tary." 

The third paradox of title II is the 
highly ambiguous language of section 
702, which-at the very least-seeks to 
abolish the habeas corpus jurisdiction 
of the Federal courts over State criminal 
convictions. But section 702 does not stop 
with this result-its broad language will 
also prohibit any State from fashioning 
its own similar remedies for convicted 
defendants. So long as a State conviction 
has been affirmed by the highest court 
of the State and certiorari has been de
nied, title II preaches that the conviction 
cannot be overturned by any State or 
Federal court, no matter how egregious 
may have been the denial of the defend
ant's constitutional rights at his trial, 
and no matter how dispositive any newly 
discovered evidence may be. 

For my own part, I confess I am sym
pathetic ~ the plea that the Federal dis
trict courts have been a little too quick 
in the past to hold habeas corpus hear
ings for State prisoners. But surely this 
provides no support for title II, which 

prohibits even the States themselves 
from holding such hearings and inquir
ing into the validity of the convictions 
of their own defendants. The evidence 
of recent years indicates that the States 
have been extremely active in this area, 
and that there is less and less incentive 
to the Federal courts to interfere through 
habeas corpus proceedings. 

I submit that title II exalts beyond all 
reason the principle of finality in crim
inal cases. Our legal system simply must 
contain a safety valve-whether it be 
called habeas corpus or some other 
name--to permit gross miscarriages of 
justice to be remedied, even though the 
injustice is uncovered long after the con
viction has been affirmed by a State's 
highest court and certiorari has been 
denied. The burden of the courts is small 
in comparison to the basic rights thart; are 
preserved. We must always remember 
that :Lt is not a needle we are looking for 
in the stacks of paper filed by State pris
oners, but the rights of a human being. 

The fourth and final paradox of title 
II that I would. like to discuss is the very 
curious contrast I find between the atti
tude toward the Supreme Court in title 
II and the attitude in title III. During 
these debates, we have heard the pro
ponents of title m go to great lengths 
to tell us that the provisions on wire
tapping and eavesdropping in title III 
faithfully adhere to the basic decisions 
of the Supreme Court. Indeed, we have 
been told that in the Be·rger and Katz 
decisions, the Supreme Court laid down 
a blueprint for a statute authorizing elec
tronic surveillance, and that title III con
forms to this blueprint in every signifi
cant detail. How, then, can the architects 
of title II exhibit such a remarkable dis
regard for the equally clear blueprint 
laid down by the Supreme Court in the 
Miranda and Wade decisions with respect 
to the voluntariness of confessions and 
the conduct of police lineups? 

In the long debate on title II, I have 
heard no serious contention that the 
provisions of title II seeking to overrule 
the Miranda and Wade decisions of the 
Supreme Court are constitutional. At the 
most, we are told that these decisions 
were decided by a one-vote margin of the 
Supreme Court five to four and that it 
is always possible that one of the Jus
tices of the Court may change his mind, 
and the law will be upheld. But, I sub
mit, that possibility is even more remote 
now than it was even at the time 
Miranda was decided. In the recent de
cision of the Supreme Court in Mathis 
against United States, decided only 2 
weeks ago, the court reaffirmed its 
Miranda decision in clear and unmis
takable terms. 

Even more significant, I would like to 
point out what must be obvious to all 
Members of the. Senate-that the per
sonnel of the Court have changed by one 
member since the date of the Miranda 
decision. The change in personnel, how
ever, is hardly propitious for the pro
ponents of title II. Almost a year ago, 
Justice Tom C. Clark, one of the four dis
senting Justices in Miranda, resigned 
from the Supreme Court. His seat on the 
bench is now occupied by Justice Thur
good Marshall. None of us, I think, be
lieves that Justice Marshall would dis-
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sent -from the holding of the Court in 
Miranda. To be sure, _as the proPonents 
of title II have Pointed out, Justice Mar
shall, when he was Solicitor General of 
the United States, a·rgued the Miranda. 
case on behalf of the Government and 
took a position against the result reached 
by the Court in its decision Surely, how
ever, the position espoused by Justice 
Marshall in his Miranda argument is best 
read as the argument of an advocate, not 
the independent judgment of a Justice of 
the Supreme Court. The tally of votes of 
the Justices now sitting on the Supreme 
Court 1s six to three in favor of Miranda, 
not five to four. A change in the vote of 
one Justice will no longer change the re
sult of the case. 

My remarks have been brief, but I urge 
the Members of the Senate to ponder 
carefully the paradoxes of title II that I 
have mentioned. To me they demon
strate, whatever the merits of the con
stitutional and Policy objections made 
against its provisions, that the path of 
wisdom lies in rejecting title II. 

AMERICAN LAW INSTITUTE REPORT ARGUES 
AGAINST ADOPTION OF TITLE II 

Mr. President, I wish to draw attention 
to the recent "Study Draft on Prear
raignment Procedures," published last 
month by the prestigeous American Law 
Institute. As I am sure Senators are 
aware, the American Law Institute is one 
of the most potent forces in America to
day in the development and revision of 
legal doctrine. Over the past decades, 
through the publication of the man~r re
statements of the law and model code, 
their stature has risen to unparalleled 
heights. The institute's membership in
cludes not only many distinguished legal 
scholars, but also lawyers of outstanding 
reputation from both private practice 
and public service. 

The American Law Institute's interest 
in the area of prearraignment procedure 
dates back at least to 1959. In 1962 the 
institute made application for a grant 
from the Ford Foundation, noting that--

The problems of pre-arraignment, con
cerned with the suspect in the hands of the 
police ... have not yet received the kind 
and scope of attention and thinking that 
have been applied to substantive criminal 
law, to the criminal trial process, and to 
sentencing and treatment of offenders. 

The Ford grant was made in 1963. 
The first tentative draft was pre

sented to the May 1966 meeting of the 
institute after two meetings of the ad
visory committee and two meetings of 
the council. Among the many outstand
ing members of the advisory committee 
are such distinguished law-enforcement 
personnel as Thomas Lynch, attorney 
general of California, Frank S. Hogan, 
district attorney of New York County, 
John B. Layton, Chief, Metropolitan Po
lice Department, District of Columbia, 
and Howard R. Leary, police commis
sioner of the city of New York. One of 
the two reporters for the study draft is 
James Vorenberg, formerly the Execu
tlve Director of the President's Commis
sion on Law Enforcement and the Ad
ministration of Justice. 

Although the in-custody investigation, 
including interrogat~on, proposals were 

"warmly debated at the 1966 meeting" of 
the institute, no votes were taken because 
of the time limitations and because Mi
randa against Arizona was pending in 
the U.S. Supreme Court. 

- In- June 1966 the · Miranda decision 
came down. At the December 1966 meet
ing of the council, the reporters expressed 
the view that the decision made it ad
visable to propose several legislative mod
els for possible adoption by the institute 
until some experience and information 
was accumulated to give a sense of just 
how the prearraignment system would 
operate under Miranda. Accordingly, the 
reporters recommended that further 
work on in-custody investigation take 
the form of: 

(a) exploring some of the major alterna
tives which might be available after Mi
randa, and 

(b) concurrently seeking to gather infor
mation on the factual situation and needs 
that might be helpful as background to a 
future decision about various alternative 
models and that might suggest what lines o! 
further empirical research should be pur
sued. 

The present study draft is the product 
of work performed along these lines. The 
proposals contained in the study draft 
are the product of a lengthy and serious 
consideration of the need to accommo
date the requirements of effective law en
forcement and the rights of the accused. 
They are, in large part, based upon the 
various empirical studies which have 
been made by agencies and institutions 
around the country. Included among 
these studies are the Yale study, con
ducted in New Haven, Conn.; the Vera 
Institute of Justice project in New York 
City; the Georgetown Institute study, 
conducted in Washington, D.C.; the 
Pittsburgh study; and studies in Chi
cago, New Orleans, Detroit, and Los 
Angeles. 

Brie:fiy stated, the recently released 
ALI study draft is a document for the 
consideration of institute members to aid 
them in their efforts to draft a model 
code which would meet the Supreme 
Court's requirements that any legislative 
solution be "at least as effective" as the 
safeguards laid down in Miranda, Wade, 
and Stovall. The study draft consists of 
four different statutory procedures 
which might be followed by the Police 
during the period prior to presentation 
of the accused before a magistrate. Al
though I do not propose to discuss the 
details of these four models, I should like 
to point out that all of them are com
pletely consistent with the Supreme 
Court's decisions in Miranda, Wade, and 
Stovall. All of the proposals are examples 
of what the Supreme Court was talking 
about when it invited legislative action 
in this area. All of the proposals, in 
sharp contrast to the proposals in title II, 
provide an effective means of protecting 
the constitutional rights of accused per
sons. 

Although all four of the models pro
posed were consistent with the constitu
tional safeguards prescribed by the su
preme Court in Miranda, Wade, and Sto
vall, the ALI reporters concluded that--

Present emptrtcal knowledge makes it dif
ficult to predict with confidence how vari-

ous models will operate in praictice and what 
their Im.pact on law enforcement and the 
protection of individuals will be. 

The draft concludes with a recom
mendation of research techniques and 
lines of inquiry which would be helpful 
in further evaluating the desirability of 
the four recommended procedures. The 
conclusion of the ALI makes clear that 
enough time has not elapsed since the 
Court's decisions in Stovall, Wade, and 
Miranda to assess their impact on the 
effectiveness of law enforcement. The 
ALI reports reviewed many of the em
pirical studies that have already been 
made. They found that these studies were 
seriously inadequate in many respects. 
The ALI reporters therefore concluded 
that any crystalization of prearraign
ment procedures by adoption of a model 
code would be premature. I submit to you 
that action on the proposed title II would 
likewise be premature. 

Title II, unlike the four model proce
dures put forth by the ALI reporters, 
is not as "fully effective" in protecting 
individual rights as the safeguards pre
scribed by the Court in Miranda, Wade, 
and Stovall. Title II is an attempt to 
cut back on individual rights in order 
to promote the needs of effective law en
forcement. The reporters clearly recog
nized that such a goal could be accom
plished only by constitutional amend
ment, not by statute. The reporters spe
cifically addressed themselves to the de
sirability of a constitutional amendment, 
but rejected it in the following terms as 
premature: 

More broadly, it seems to the ·Reporters 
that prior to any serious consideration of a 
system that would be inconsistent with Mi
randa, it is of the utmost importance to eval
uate what the results are of seeking the 
fairest and most effective procedures within 
the scope of that decision. It is only as ex
perience aooumulates and is carefully evalu
ated that the appropriateness of more sweep
ing changes can be fairly judged. 

I believe their point is well taken. If 
we are to act upon a rational basis in 
the area of criminal procedure, we must 
first examine and carefully evaluate the 
impact of the Court's decisions on law 
enforcement. To date, the three most 
complete empirical studies of the M~r
anda problem-the Yale, Pittsburgh, 
and Georgetown studies-indicate that 
Miranda has had no significant adverse 
impact on law enforcement. There has, 
of course, been insufficient time to study 
the impact of Wade and Stovall. If, on 
further examination it is found that the 
safeguards prescribed in these three 
cases do have a deleterious effect on law 
enforcement, then we should devise a 
legislative solution consistent with the 
decisions of the Supreme Court. Any 
such legislative solution should be care
fully designed to meet the specific prob
lems that are found to exist. 

Only after the alternative legislative 
solutions consistent with present consti
tutional requirements have been evalu
ated should the Congress consider plac
ing restrictions on individual rights. 
Moreover, such action should-indeed 
must--as the reporters of the American 
Law Institute suggest, take the form of 
a constitutional amendment. 



.14084 CONGRESSIONAL RECORD - SENATE May 20, 1968 
r 

Title II is nothing more than an obvi
ous and hasty attempt to restrike the 
balance between the rights of the indi
vidual and the needs of law enforce
ment. I submit to you, and the reporters 
of the American Law Institute concur, 
that at the present time there is no ade
quate factual basis to support the con
clusion that title II is either necessary 
or wise. I urge support of the motion to 
strike title II. 
AMERICAN BAR ASSOCIATION RESOLUTION CON

DEMNS TITLE II OF CRIME BILL 

Mr. President, I would like to announce 
to the Members of the Senate the sub
stance of an important resolution ap
proved unanimously this afternoon by 
the board of governors of the American 
Bar Association at the annual meeting of 
the association. That resolution deals 
specifically with the provisions of title II 
of S. 917. It unequivocably condemns 
each of the provisions of title II. It op
poses all legislation at this time that 
would in any way abrogate the constitu
tional rights of our citizens or restrict 
the jurisdiction of the Supreme Court. 

As I have emphasized the resolution 
of the American Bar Association was 
adopted without a dissenting vote. The 
board of governors was acting on a draft 
resolution that had been carefully 
studied and drawn up by the criminal law 
section of the association. 

Mr. President, I strongly agree with 
the resolution adopted by the American 
Bar Association today. I urge all Mem
bers of the Senate to follow this strong 
recommendation by the most prestigious 
bar association in the United States. At 
the very least, the provisions of title II 
deserve careful and exhaustive study be
fore such fundamental changes in our 
American system of government are en
acted into law. I urge you to vote against 
adoption of title II. 

I ask unanimous consent that the reso
lution adopted by the board of governors 
of the American Bar Association be in
serted at this point in the RECORD. 

There being no objection, the resolu
tion was ordered to be printed in the 
RECORD, as follows: 

RESOLUTION OF THE AMERICAN BAR 
AsSOCIATION 

Whereas, Title II of Senate Bill 917 (90th 
Congress) purports to deal with the conduct 
of federal and state criminal prosecutions 
and directly bears on the constitutional 
rights of defendants in the administration 
of state and federal criminal laws; 

Whereas, Title II substantially restricts 
and in effect, eliminates the availability of 
the federal writ of habeas corpus as a means 
of protecting rights guaranteed to defend
ants in state criminal cases by the Consti
tution of the United States; 

Whereas, Title II would restrict and elimi
nate the jurisdiction of the Supreme Court 
of the United States to decide significant 
issues concerning rights now protected by 
the Bill of Rights and the Fourteenth 
Amendment to the Constitution of the 
United States; · 

Whereas, In addition to the general limi
tation on the function of federal courts in 
protecting constitutional rights, Title II is 
directed to specific Supreme Court decisions 
construing and implementing the Fourth, 
Fifth, Sixth and Fourteenth Amendments to 
the Constitution and purports to overrule 
the decisions through legislative enactment; 

Whereas, There is serious doubt about the 
constitutionality of each of the provisions 
of Title II and there are serious questions 
about the meaning and effect of some of its 
provisions; 

Whereas, Even if Congress has the consti
tutfonal power to deal with the issues by 
providing alternative effective remedies for 
unconstitutional wrongs, it may not properly 
overrule a judicial determination that the 
Constitution requires that the individual be 
protected from those wrongs; 

Whereas, Although Title II strikes down 
the protections afforded by the Supreme 
Court decisions under attack, it fails to deal 
with or provide remedies for the wrongs 
disclosed; 

Whereas, A complete denial of access to 
federal courts for the determination and 
protection of rights guaranteed by the fed
eral constitution is contrary to the spirit of 
our federal system; 

Whereas, No basic change in a judicial sys
tem or in the relationship between the fed
eral judiciary and the states should be made 
without a thorough consideration of the con
sequences and the availability of less radical 
alternatives; 

Whereas, The orderly processes of deliber
ate, reflective and reasoned legislative judg
ment and when necessary, constitutional 
amendment, can better accomplish results 
which will (a) satisfy both the defenders 
and critics of the judicial decisions presently 
under attack, (b) in the process, improve 
the administration of justice for the benefit 
of the entire nation, and (c) avoid unneces
sary strains on the relationship between the 
legislative and judicial branches of the fed
eral government; 

Whereas, There is presently no adequate 
factual basis for determining the effects on 
law enforcement from adherence to the safe 
guards required by the Supreme Court deci
sions under attack; 

Whereas, Several studies are now pending 
on the effects on law enforcement of those 
decisions and of alternative means of deal
ing with the wrongs at which the decisions 
a.re directed, and any changes such as those 
proposed in Title II should await and be 
based upon objective and informed assess
ment of the facts in the light of traditional 
constitutional principles: Now, therefore, be 
it 

Resolved, That the American Bar Associa
tion opposes Title II of Senate Bill 917 a.nd 
opposes In principle any legislation similar 
thereto which (a) restricts the jurisdiction 
of the United States Supreme Court to decide 
all federal constitutional issues on direct re
view of state and federal court decisions in 
criminal cases, and (b) effectively eliminates 
or substantially restricts any federal court 
consideration of federal constitutional issues 
in a state criminal case by limiting such con
sideration to reyiew by the Supreme Court 
by writ of certiorari or appeal from the 
highest court in a state with jurisdiction 
to review the judgment and precludes resort 
to federal writs of habeas corpus in state 
criminal cases. 

Mr. LONG of Louisiana. Mr. President, 
I suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. LONG of Louisiana. Mr. President, 
I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

THE CALENDAR 
Mr. LONG of Louisiana. Mr. President, 

there are two items in the calendar which 

I understand have been cleared. For fear 
that there might conceivably be some 
misunderstanding, I will not move to re
consider these measures if they are 
passed. In fact, I agree to unanimous 
consent tO reconsider them in the event 
that a Senator on tomorrow might find 
that there is some second thought about 
the matter. I understand that there is no 
disagreement as to these measures. 

I ask unanimous consent that the Sen
ate proceed to the consideration of 
Calendar Nos. 1116 and 1118. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AN ACT TO EXTEND THE AU
THORITY TO GRANT A SPECIAL 
30-DAY LEAVE FOR MEMBERS OF 
THE UNIFORMED SERVICES WHO 
VOLUNTARILY EXTEND THEIR 
TOURS OF DUTY IN HOSTILE FIRE 
AREAS 

The Senate proceeded to consider the 
bill <H.R. 15348) to amend section 703(b) 
of title 10, Uni,ted states Code, to make 
permanent the authority to grant a 
speci:al 30-day period of leave for mem
bers of the uniformed services who volun
tarily extend their tours of duty in hostile 
fl.re areas which had been reported from 
the Committee on Armed Services, with 
an amendment, on page 1, line 4, after 
the word "out", strike out "the last sen
tence" and insert "June 30, 1968, and in·
serting in lieu thereof June 30, 1970". 

The amendment was agreed to. 
The amendment was ordered to be en

grossed and the bill to be read a third 
time. 

The bill was read the third time, and 
passed. 

Mr. LONG of Louisiana. Mr. Presi
dent, I ask unanimous consent to have 
printed in the RECORD an excerpt from 
the report <No. 1133), explaining the 
purposes of the bill. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

PURPOSE 

This bill as amended would extend for 2 
years the authority to grant an extra 30 
days of leave and round trip transportation 
to the United States or another place of the . 
member's choosing to those members of the 
uniformed services who voluntarily extend 
their service in a hostile fire area. 

EXPLANATION 

Public Law 89-735 provided authority for 
members of the uniformed services who vol
untarily extended their tour of duty in a 
hostile fire area for at least 6 months to be 
granted an extra periOd of 30 days of leave 
and round trip transportation to the United 
States or to another place that the member 
selects. Unless extended, this authority would 
expire on June 30, 1968. 

A tour of this length is not sufficient from 
the standpoint of manpower utillzation, but 
it has been retained for equitable reasons. 
There are many advantages to the Govern
ment when members of the uniformed serv
ices voluntarily extend their tour of duty. 

The experience under the authority that 
would be extended by this bill has been 
highly satisfactory. Almost 60,000 members of 
the uniformed services have taken advantage 
of this program since the authority was ap
proved in November 1966; 97.4 percent of the 
persons who have extended their tours were 
enlisted members and 2.6 percent were of
ficers. 
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The committee recommends that the au- . 

thority be continued. It believes, however, 
that the authority should not be made per- · 
manent because the justification for use of 
this authority in Vletnam might not neces
sarily exist in other ·areas where a permanent 
authority could apply. 

COST 

The average transportation cost for a 
member of the uniformed services who ex
tends his tour of duty under the authority 
this bill would extend is approximately $570. 
This cost is offset by reductions in the 
transportation of replacements and in the 
relocation of dependents of replacements. 
The Department of Defense considers that 
this authority pays for itself in savings on 
replacement costs. If two persons extend 
for 6 months each and are paid their trans
portation and are given their leave, the cost 
is approximately the same as to send one 
person to Vietnam, to resettle his family, and 
to return him to the United states 1 year 
later. 

The title was amended, so as to read: 
"An act to extend the authority to grant 
a special 30-day leave for members of the 
uniformed services who voluntarily ex
tend their tours of duty in hostile fire 
areas." 

ARMY MEDICAL DEPARTMENT 
The bill (H.R. 15863) to amend title 

10, United States Code, to change the 
name of the Army Medical Service to the 
Army Medical Department was con
sidered, ordered to a third reading, read 
the third time, and passed. 

Be it enacted by the Senate and House 
of Representatives of the United States of 
America in Congress assembled, That title 10, 
United States Code, is amended by striking 
the words "Army Medical Service" wherever 
they appear in sections 711a, 3064, 3067, 3210, 
3296, 3579, and 4624, and in the text of the 
catchlines and corresponding analyses to sec
tions 3067 &nd 3579, and inserting the words 
"Army Medical Department" in place there
of. 

Mr. LONG of Louisiana. Mr. Presi
dent, I ask unanimous oo:nsenrt to have 
printed in the RECORD an excerpt from 
the report (No. 1135), explaining the 
purposes of the bill. 

There being no objection, the excerpt 
was ordered to be printed in the RECORD, 
as follows: 

EXTENSIONS OF REMARKS 
PURPOSE 

This bill would change the name of the 
Army Medical Service to the Army Medical 
Department. 

EXPLANATION 
The Army Organization Act of 1950 changed 

the name of the Medical Department of the 
Army to the Army Medical Service. The pur
pose of the change was to eliminate the pos
sible confusion that might result from use 
of the term "Department" when this term 
was also used in connection with the De
partment of Defense and the m111tary de
partments. 

The 1950 change has had an opposite ef
fect from the one intended. The term "med
ical service" is used within the Army to refer 
to parts of a hospital that provide care in 
specific fields of medicine. Another source of 
confusion ls that one of the six corps con
stituting the Army Medical Service ls called 
a Medical Service Corps. 

Returning to the name of the Army Medi
cal Department that was used for 132 years 
before 1952 ls intended to eliminate mis
understandings about the terminology for 
medical personnel and units of the Army. 

CONVENTION ESTABLISHING A CUS
TOMS COOPERATION COUNCIL
REMOVAL OF INJUNCTION OF SE
CRECY 
Mr. LONG of Louisiana. Mr. President, 

as in executive session, I ask unanimous 
consent that the injunction of secrecy 
be removed from Executive G, 90th Con
gress, second session, the Convention 
Establishing a Customs Cooperation 
Council, together with the protocol con
cerning the European Customs Union 
Study Group, signed in Brussels on De
cember 15, 1950, transmitted to the 
Senate today by the President of the 
United States, and that the convention, 
together with the President's message, be 
referred to the Committee on Foreign 
Relations and ordered to be printed, and 
that the President's message be printed 
in the RECORD. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The message from the President is as 
follows: 

To the Senate of the United States: 
Today I ask the Senate to give its ad

vice and consent to aiccession by the 
United States to the Convention Estab-
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lishing a customs Cooperation Oouncil. 

The Council is the major international 
organization for improving and simplify
ing oust.oms procedures. It started out as 
largely a European organization. Now 53 
countries are members. Almost all our 
major trading partners participate in its 
work. 

The objectives of the Convention are 
to assist international trade by working 
for: 

-uniformity and simplicity in the 
customs systems of its members; 

-solutions to customs administration 
problems; 

-cooperation among governments in 
these matters. 

The Council's recommendations are 
not binding but they are widely accepted 
by most of our major trading partners. 
They have an increasing importance for 
United States trade. 

The United States sends observers to 
meetings of the Council and its Commit
tees. I believe that accession to the Con
vention would be of clear advantage to 
the United States. We would have in
creased opportunities to participate in 
the Council's recommendations and to 
benefit from its work. 

As the world's largest trading nation, 
we would be better able to do our part 
in helping to improve customs procedures 
so as to expand international trade. 

I recommend that the Senate give fa
vorable consideration to United States 
accession to this Convention. 

LYNDON B. JOHNSON. 
THE WHITE HOUSE, May 20, 1968. 
(Enclosures: 1. Report of the Acting 

Secretary of State, 2. Certified copy of 
the Convention Establishing a Customs 
Cooperation Council, together with the 
Protocol concerning the European Cus
toms Union Study Group, signed iri Brus
sels on December 15, 1950.) 

RECESS UNTIL 9 :30 A.M. TOMORROW 
Mr. LONG of Louisiana. Mr. President, 

in accordance with the order previously 
entered, I move that the Senate stand in 
recess until 9: 30 a.m. tomorrow. 

The motion was agreed to; and (at 6 
o'clock and 5 minutes p.m.) the Senate 
recessed until tomorrow, Tuesday, May 
21. 1968. at 9: 30 a.m. 

EXTENSIONS OF REMARKS 
STUDENTS EDIT BURLINGTON 

HAWK-EYE FOR A DAY 

HON. FRED SCHWENGEL 
OP' IOWA 

IN THE HOUSE OF REPRESENTATIVES 

Monday, May 20, 1968 

Mr. SCHWENGEL. Mr. Speaker, on 
Friday, May 10, the senior members of 
the Purple & Gray Burlington High 
School student newspaper, helped edit 
their city's newspaper, the Burlington 
Hawk-Eye. 

The ·experience was educational and 
worthwhile. The students were up to the 
challenge. Editorials by · Gretchen Funck 
and Kathy McAllister were particularly 
good. 

I commend their reading to my col- some type of exchange of ideas. The more 
leagues: discussion, the greater the understanding and 

GENERATION GAP the narrower the rift. 
Today many families seem to be afraid to 

(By Gretchen Funck of the P. & G.) talk to each other. "They wouldn't listen or 
"Generation gap" ... For centudes youth pay attention anyway" or "I'd just be laughed 

and adults have disagreed. Socrates com- at and considered and old fogey" are two 
plained that young people had "bad manners, widely-used excuses. 
contempt for authority, and disrespect for This lack of communication has been 
their elders." Yet many sociologists feel the criticized by many popular songwriters. 
gap is wider and d·eeper now than eveT before. Simon and Garfunkel in "The Sounds of 

As the folk song "The Tim.es They Are Silence" see communication as existing on 
A-Changin'" says " ... better &tart swim- only the most superficial level. "She's Leav
ming or you'll sink like a stone, for the times ing Home" by the Beatles discusses parents' 
they are a-changin'." Later, the song tells lack of understanding as to why their daugh
mothers and fathers " ... your sons and ter left after they had given her everything 
your daughters are beyond your command" money could buy. 
and "please get out of the new one (road) Yet the outlook is not all bad. Parents 
if you can't lend a hand." must realize that, because of TV and radio, 

While there are many aspects to a gener.a- their views must contend with news from 
tion gap, the communicatlo~ gap plays an . all over the cou;ntry and world. Besides par- _ 
important part. Much depends upon under- ents, these two mass media are strong ln
sta,nding, and this can't come about without fiuences for teenagers. 
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